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CERTIFICATE DEPOSIT PAYABLE CURRENT FUNDS 
instrument? This question presented recent decision the 
Court Civil Appeals Texas, First State Bank Annona 
Hidalgo Land Company, 257 Rep. 275, and answered affirma- 
tively. 
The certificate deposit involved this case was the following 
form: 


No. 72. 
Texas, January 6th, 1921. 
certifies that Whiteman has deposited this bank 
five thousand three hundred fifty-nine and no/one hundredth dollars, 
$5,359.00, funds, payable the order self months 
after date current funds the return this certificate properly 
indorsed, with interest the rate five per cent. per annum from 
January 6th, 1921, September 15th, 1921. 
Pool, Cashier. 


Deposit. Guaranty Fund Bank. interest after 
maturity. This deposit not subject 


First State Bank. 


was issued the First State Bank Annona the payee, 
Whiteman. Whiteman indorsed and transferred the 
Stewart Farm Mortgage Company. The farm mortgage company 
transferred for value the Hidalgo Land Company, the plaintiff 
the case. 

Upon presentment the certificate, the bank refused pay be- 
had been notified that the assignment from Whiteman the 
farm mortgage company had been obtained fraud. The Hidalgo 
Land Company thereupon brought suit against the bank upon the cer- 
tificate and Whiteman intervened. The fraud, upon which the bank 
undertook defeat recovery the certificate, consisted the farm 
mortgage company’s selling land Whiteman $305 acre, which 
land was worth not more than $25 acre. 

The Hidalgo Land Company’s answer this was that purchased 
the certificate for value before maturity and without notice the 
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fraud practiced Whiteman. other words, the plaintiff claimed 
that was holder due course and entitled such enforce the 
certificate notwithstanding the defense fraud. 

was established that the plaintiff was, fact, holder due 
course. Its right recover, therefore, depended whether not 
the certificate was negotiable instrument. non-negotiable, was 
open the defense fraud. The plaintiff took better rights 
the instrument than its assignor, the farm and mortgage company. But, 
negotiable, the plaintiff was entitled enforce the certificate 
holder due course notwithstanding the fraud. 

The only thing about the certificate that tended make non- 
negotiable was the fact that was payable current funds. There- 
fore, the question was presented whether this any way affected its 
negotiability. court held that the certificate was negotiable un- 
der the section the Negotiable Instruments Law which declares 
that the negotability instrument not affected the fact that 
payable ‘‘a particular kind current money.’’ may 
mentioned here that other courts have reached exactly the opposite 
conclusion under the same provision the statute. The trouble 
the statute that not enough this particular. does 
not define the term ‘‘money’’ nor does contain any guide the 
meaning the expression 

the 80’s and prior that time, the practice making various 
forms commercial paper payable funds was widely fol- 
lowed. 

Prior the Civil War the paper medium was not all 
par with gold specie. was largely made depreciated 
bank currency, bills issued various banks and uncertain value. 
Owing the bad condition the business men, order 
carry their transactions, were compelled take, representing 
the obligations their debtors, instruments not payable simply 
which would mean gold its equivalent, but variety 
paper the most part issued banks, some local, 
some more general circulation. After the war the character the 
became largely changed and improved. The state bank 
was taxed out existence. The national bank currency took 
its place. The United States notes, upon being declared legal tender, 
constituted new form paper currency, depreciated for while, 
but now good gold. result this improvement the cur- 

checks and other instruments, payable current funds, currency, 
ete., are less frequently met with than the days before the war. 

Just why the banks the present time issue certificates deposit 
other instruments, payable current funds, mystery. probably 
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because they have been following the same form for the last sixty years. 
The expression funds’’ has today definite meaning. The 
courts not know what means. least, they differ widely their 
opinions its meaning. 

Crowell’s Dictionary Business and Finance, recently pub- 
lished work, current funds given the following definition: ‘‘cash, 
bonds, accounts receivable and notes maturing within short 
bank the present day would hardly expect receive money from 
depositor and pay back him the form honds, accounts re- 
ceivable notes maturing within short time, and yet, that what 
they agree do, least according the defintion quoted, when they 
agree pay current funds. 

Certificates deposit should omit the words current funds and 
simply recite that certain amount dollars has been received pay- 
able certain time upon the conditions usually included instru- 
ments this character. The omission the words question would 
avoid uncertainty. 

The following paragraphs are quoted from the court’s opinion: 

the certificate not negotiable instrument, Whiteman has 
pleaded and testified facts which, true, might have defeated 
suit against him assignor the Stewart Farm Mortgage Company, 
intermediate assignee. apparently admitted that the certi- 
ficate negotiable instrument that defense not available this 
suit. 

showing that the certificate nonnegotiable appellants (the 
bank and Whiteman) rely upon those terms which provide that 
payable ‘current funds’. Texas Land Co. Carroll, Tex. 
48, our Supreme Court held that draft payable current funds 
was nonnegotiable because payable something besides money. 
supporting that conclusion early decisions the appellate courts 
Wisconsin, Iowa, and Indiana were cited, and also early edition 
Daniel Negotiable Instruments. The opinion concedes that the 
courts the different states were conflict that subject, but 
adopts what there considered the better rule. That decision was 
rendered 1885, many years before had this state the ‘Uni- 
form Negotiable Instruments Act’. that time the term ‘current 
funds’ had probably not acquired fixed commercial signification 
now has. Among the courts which even then held that the use 
the words ‘current funds’ did not destroy the negotiable character 
written instrument was the Supreme Court the United States. 
See Bull Bank, 123 105, Sup. Ct. 62, Ed. 97. later 
eases the Supreme Courts Indiana and Wisconsin have impliedly, 
not expressly, overruled the cases referred supporting the 
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conclusion Texas Land Co. Carroll, Tex. 48. See Millikan 
Trust Co., 187 Ind. 307, 118 568; Klauber Bigger- 
staff, Wis. 551, 357, Am. Rep. 773. Mr. Daniel, his 
work Negotiable Instruments (5th Ed. 56), refers the conflict 
the holdings the various courts this question, and then thus 
states his views: 

business paper best adhere strict rules; and cer- 
tainty the first moment commercial dealings, and paper 
payable fluctuating values uncertain and delusive, think 
sound judgment approves the doctrine the text. Money alone 
legal tender, and only the note which represents money should held 
negotiable. should expressed simply payable dollars, which 
have definite signification fixed law.’ 

clear from what Mr. Daniel has said well from other 
judicial expressions, that the courts, which hold that the use the 
term ‘current funds’ medium payment destroys the negotiable 
character commercial paper, base their conclusions upon the 
sumption that nothing money except that which legal tender 
the payment debts, and that ‘current funds’ does not mean 
money. now well known that the greater portion the present 
day commerce this country carried the use form 


paper currency, which circulates par with gold, equivalent 
money, and paid out and received money, but which not 
legal tender under the federal laws. business transactions the 
word ‘money,’ longer restricted gold and legal tender currency. 
that state commerce the Legislature, 1919 (Laws 1919, 123) 
enacted what commonly called the ‘Uniform Negotiable Instruments 


Law.’ Section that act (article 6001—6) contains this provision: 

validity and negotiable character instrument are not 
affected the fact that [it] (5) designates particular kind 
current money which payment made.’ 

use the words ‘current money’ this connection was 
manifestly intended include those forms currency which are not 
legal tender the payments debts generally, such the notes 
national banks, the notes Federal Reserve Banks, and silver certi- 
ficates. All these forms currency pass money, are accepted 
for deposit all banks money, and are treated money the 
payment debts. tender such currency good unless objected 
account its character. The statute, then, must regarded 
abrogating the strict rule followed Mr. Daniel and our Supreme 
Court Land Company Carroll. 

come then the next question: Does the term ‘current 


= 
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funds’ mean the same current money? Bull First Nat. Bank, 
supra, the federal Supreme Court thus answers that question: 

sory note check must payable money, whatever current 
such the law the country where the instrument drawn 
payable. There are numerous cases where designation the pay- 
ment such instruments notes particular banks associations, 
paper not current money, has been held destroy their 
negotiability. But within few years, commencing with the first 
issue this country notes declared have the quality legal 
tender, has been common practice drawers bills exchange 
checks, makers promissory notes, indicate whether the same 
are paid gold silver, such notes; and the term ‘cur- 
rent funds’ has been used designate any these, all being current 
and declared, positive enactment, legal tender. was in- 
tended cover whatever was receivable and current law money, 
whether the form notes coin. Thus construed, not 
think the negotiability the paper question was impaired the 
insertion those words.’ 


BANK KEEPING SECURITIES FIRE-PROOF VAULT NOT 
PROTECTED BURGLARY POLICY 


Where two persons enter into written contract and one them 
afterwards discovers that the contract does not express the real inten- 
tion the parties, may bring action equity, known 
action reformation, have the contract reformed the court 
set forth what the parties really had mind. 

the person who brings the action able establish that there 
was mutual mistake the part the contracting parties, the court 
will remake the contract give expression their real meaning, 
upon proper cause being shown. But the relief will denied 
appears that the party seeking has been negligent. this respect, 
negligence for person, who able read, not read the con- 
tract which has entered into. This applies insurance policy 
well other classes contracts. 

These rules were applied recent Pennsylvania decision, First 
National Bank Benson Borough Ocean Accident Guarantee 
Corporation, Ltd., case involving $50,000 policy burglary in- 
surance. The decision published full among the banking deci- 
sions this issue. 
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The bank’s testimony tended show that the bank had fire- 
proof vault, within which were located burglar-proof safe and 
safe deposit boxes. The safe deposit boxes, while within 
the vault, were not within the burglar-proof safe. 

The bank had been receiving from its customers Liberty Bonds and 
Victory Notes for safe keeping. Because lack room within the 
burglar-proof safe, these bonds and notes were placed the safe deposit 
boxes. this time, the bank had $50,000 burglary policy, issued 
the defendant company, covering the contents the burglar-proof safe 
but not the contents the vault outside the safe. 

The president and cashier the bank discussed the advisability 
securing policy which would cover the contents the safe de- 
posit boxes and decided favor such policy. February, 1919, 
the president, Cassler, called Mr. Parnell, who was the local 
agent the defendant insurance company. recited the 
stances and told Mr. Parnell what kind policy wanted. Mr. 
Parnell replied that would obtain such insurance for the bank and 
that might consider itself protected from that time on. 

March 1919, Parnell brought the policy the bank and 
delivered the president. The president asked Parnell whether 
that was the policy covering the securities the safe deposit boxes 


and Mr. Parnell assured him that was. The policy was then placed 
the bank’s safe. 


April, 1919, representative the American Surety Com- 
pany, who happened the bank, stated, conversation with 
the assistant cashier, that did not believe that the bank had in- 
surance covering the contents its safe deposit boxes. The president 
called Parnell the telephone again and was reassured that the con- 
tents the boxes were covered. 

September 1919, burglars broke into the bank’s vault and 
stole from the safe deposit boxes outside the burglar-proof safe, 
Liberty Bonds and Victory Notes belonging the bank and its 
tomers the aggregate par value $62,000. 

During all this time official the bank had taken the 
trouble read the policy and when was read, after the burglary 
had occurred, was found that contained clause that per 
cent. only the total amount insurance would apply against se- 
curities within the vault but outside the safe. 

The bank thereupon brought this action have the policy re- 
formed coincide with its idea the kind insurance was 
getting. The correspondence which passed between Mr. Parnell and 
the general agents the insurance company indicated that Mr. Par- 
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nell had not attempted obtain for the bank policy different from 
the policies that the company had previously issued the bank. 
fact, one the letters written the general agents Parnell, 
the following paragraph appears: 

intimate that the bonds and securities are kept the vault. 
Please note that the policy covers only per cent. the amount 
the granted the policy money and securities the 
vault outside the safe. might add that this only fire-proof 
vault, and would very difficult obtain any great amount 
insurance money securities not kept the safe,-and the premium 
for such insurance would very high.’’ 

was held that the bank was not entitled the equitable relief 
that asked, and that was bound the terms the policy and 
that its recovery was limited per cent. the amount the 
policy. 

One the grounds upon which the court’s conclusions was based 
was the negligence the officers the bank neglecting examine 
the policy and find out what provided. this connection, the 
court said: 

And, finally, the plaintiff was guilty gross negligence fail- 
ing read the policy during the months that was its possession. 
The president accepted the policy for the bank without reading it, 
the assurance, says, that was the policy that had asked for, 
for the protection the bonds held trust the safe-deposit boxes 
the vault. casual examination the policy would have shown 
that this was not the fact. knew that was new kind policy 
which they had never had before, from this company any other. 
must have known that the risk the company such policy, 
covering the contents the vault, would very much greater than 
one covering the contents the burglar-proof safe, and that the 
premiums such policy would correspondingly higher. saw the 
amount the premium paid the policy delivered, and knew that 
was just the same the $50,000 policy taken out the pre- 
ceding January. 

this, his suspicion what the policy covered was 
raised few weeks later, and still did not read the policy; and 
still again, when was practically assured agent the Ameri- 
can Surety Company, that the policy could not cover the safe deposit 
boxes, still did not read the policy, although lying his hand 
the safe, contenting himself with calling Parnell the coverage 
the policy. And this inaction, this persistent failure the 
part the bank that which ordinary prudence and de- 
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manded, continued until after the loss Such action consti- 
tutes law supine negligence, such justly bars the plaintiff from 
the equitable relief which now 


BANK LIABLE FOR LOSS CUSTOMERS’ BONDS 

When bonds, entrusted bank one its customers are lost 
the question whether not the bank liable for the value the 
property arises. The answer depends upon the nature the bailment 
under which the bank held it. 

bank receives compensation any kind for handling 
customer’s property, gratuitous bailee, and such required 
exercise only slight care looking after the property and liable 
for gross negligence only. If, the other hand, the bank receives 
any benefit from the transaction, bailee for hire and required 
exercise greater degree care. 

Citizens’ National Bank Jasper Ratcliff Lanier, 253 
Rep. 253, case decided the Commission Appeals 
Texas, the defendant bank was held bailee for hire bonds 
which undertook sell for two its customers. The facts the 
case were the following: 

The plaintiffs, Ratcliff and Lanier, were the members 
the firm Ratcliff Lanier. The firm owned two Liberty Bonds, 
each the face value $500, which were payable bearer. These 
bonds were delivered Lanier Seale, cashier the de- 
fendant bank, who was instructed sell them and deposit the pro- 
ceeds the bank the credit the plaintiffs. that time, the 
plaintiffs were regular customers the bank and regularly carried 
deposit the bank. 

Seale, who proposed send the bonds the First National Bank 
Houston sold that bank, wrote letter the Houston bank 
stating that was inclosing the two bonds and requesting the bank 
sell the bonds and credit the account the defendant bank with 
the proceeds. The letter and the bonds were placed envelope 
and taken the post office employee the bank, who was in- 
structed register the letter. When the employee reached the post 
office, the registry window was closed, and she, therefore, placed the 
letter which was sufficiently stamped for registration and marked 
registered package, the post office box without receiving any 
receipt therefor. 

appeared that was the custom the bank’s employees 
leave packages intended registered the post-office whenever 
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the registry window was closed. When this was done the postmaster 
would usually issue registry receipt the bank and place the 
bank’s mail box. receipt was issued, however, when the letter 
the Houston bank was left the post office. 

The bonds were never received the Houston bank. The de- 
fendant bank made every effort locate the bonds but was unable 
so. The bonds were never returned the plaintiffs, nor were 
the plaintiffs credited the defendant bank with the amount thereof. 
Subsequently, the plaintiffs brought this action against the bank 
recover the value the bonds. 

The defense was that the bank was purely gratuitous bailee, and 
such was not liable for damages resulting from ordinary negligence, 
but could held liable only for gross negligence. The plaintiffs 
tended, however, that the bailment was for the mutual benefit the 
bank and the plaintiffs, and that consequently the bank was bailee 
for hire, and such was liable for loss resulting from ordinary 
negligence handling the bonds. 

The jury found that the bank was negligent preparing for trans- 
mission and transmitting the Houston bank the bonds question. 
Upon the return the verdict judgment was rendered favor 
the plaintiff for the value the bonds. The bank appealed but the 
judgment was affirmed. its opinion the court said: 

question but that the bank was guilty ordinary 
negligence sending these bonds, did, its Houston 
spondent. The cashier said so, stating that was not safe and was 
unbusinesslike method. The verdict the jury, therefore, could 
hardly have been otherwise than was. Bonds payable bearer 
would naturally tempt any thief. envelope, containing them, 
marked for registration the sender, would naturally arouse sus- 
picion would-be thief. other words, near thief seeing 
envelope from bank, intended registered, would naturally think 
something valuable. Without registration, thief would 
know would difficult, not impossible, for the postal authorities 
trace him. Counsel for the bank admit was guilty ordinary 
negligence this case. 

the bailment was mutually beneficial the bank 
and the firm, the judgment the lower courts must affirmed. 

Court Civil Appeals shows that was the benefit 
the bank, several ways, handle these bonds. the first place, 
the firm was regular customer and depositor 
Perhaps the chief purpose bank engaged the regular 
banking business, this bank was, secure and retain 
depositors. The firm had convenient way sell its bonds. The 
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bank, incident its business, was prepared make the sale 
without any trouble. looking after this matter for its customer, 
the bank cashier might well have that such act would 
conducive the retention this firm’s regular account. There 
keen competition the banking business, and like every other busi- 
ness, such business grows proportion its willingness accom- 
modate those doing business with it. 

aside from retention the firm’s old account, the bank, 
under the very contract suit, was deposit the proceeds the 
sale these very bonds its own vaults the credit the firm and 
subject its check. true the firm might have checked out these 
funds few days, whole part. But deposit something 
like $1,000, even for short time, actual value bank. The 
proof shows that this bank paid depositors interest any case. 
bank making loans all the while and usually keeps its money, 
excess its reserve, loaned out, either individuals its corre- 
spondent city banks. fact, bank, large measure, makes its 
profit reason collecting interest loans made from its deposits. 
for that reason that banks make every effort, extending cour- 
tesies and otherwise, increase their deposits. clear that 
this deposit for indefinite time was actual value the bank, 
and therefore beneficial within the meaning the authorities 
cited. 

not think necessary discuss other possible benefits 
the bank under this bailment, such getting credit short while 
for the deposit this money with its Houston correspondent. 

true, the cashier charged stated fee for this service. 
received definite compensation. But the authorities are 
restricted. The benefits have discussed are just effectual con- 
stituting one bailee for hire would direct charge for services 
and agreement pay it. see it, the bailment was 
clearly mutually beneficial the bank and the partnership firm. 
Under all the authorities, therefore, was liable defendants 
error found the district court and Court Civil Appeals. 

one agrees handle your property, but natural that 
you should expect him exercise ordinary care doing so. If, 
result his negligence, you lose your property, you have suffered 
real hardship. course, the law prescribes consideration 
essential the binding force the But the same law has 
been uniformly generous, and justly so, requiring rather clear 
showing that there was consideration any kind passing one 
who has failed his duty before permitting the latter escape 
liability otherwise placed upon him. the case bar, these men 
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lost thousand dollars through the negligence the bank. They 
had natural right expect the bank exercise ordinary care and 
have prevented this loss. The bank has not made clear that 
was receive benefits from this undertaking. the other hand, 
its own cashier shows that would have received some benefit had 
the sale the bonds gone through and the proceeds been received. 
this case, there was understanding that the bonds were 
handled the risk the owners. Nor was there any special contract. 
relieving the bank from the results its own negligence. the bank 
had made any such requirement, the owners the ‘bonds would have 
had opportunity handle the sale 

The opinion the lower court this case was published the 
June, 1922, issue the Banking Law Journal page 391. 


NATIONAL BANKS MISSOURI NOT AUTHORIZED ACT 
EXECUTOR 


question which has been presented for judicial determination 
various states whether national banks those states are entitled 
act fiduciaries. Whatever right national bank may have act 
fiduciary capacity derived ultimately from section (k) 
the Federal Reserve act, amended September, 1918. The section 
question confers upon the Federal Reserve Board the power ‘‘to 
grant special permit national banks applying therefor, when not 
contravention state local law, the right act trustee, execu- 
tor, administrator, registrar stocks and bonds, guardian estates, 
assignee, receiver, committee estates lunatics, any other 
fiduciary capacity which state banks, trust companies, other 
corporations which come into competition with national banks are per- 
mitted act the laws the state which the national bank 
located. 

the laws such state authorize permit the exercise 
any all the foregoing powers state banks, trust companies, 
other corporations which compete with national banks, the granting 
and the exercise such powers national banks shall not 
deemed contravention state local law within the meaning 
this 

recent case bearing the subject State rel. Burnes Na- 
tional Bank St. Joseph Duncan, Probate Judge, Supreme Court 
Missouri, 257 Rep. 784. 

The Burnes National Bank St. Joseph, Mo., was named 
executor the will Mary Bird, who was resident St. Joseph 
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bank, incident its business, was prepared make the sale 
without any trouble. looking after this matter for its customer, 
the bank cashier might well have that such act would 
conducive the retention this firm’s regular account. There 
keen competition the banking business, and like every other busi- 
ness, such business grows proportion its willingness accom- 
modate those doing business with it. 

aside from retention the firm’s old account, the bank, 
under the very contract suit, was deposit the proceeds the 
sale these very bonds its own vaults the credit the firm and 
subject its check. true the firm might have checked out these 
funds few days, whole part. But deposit something 
like $1,000, even for short time, actual value bank. The 
proof shows that this bank paid depositors interest any case. 
bank making loans all the while and usually keeps its money, 
excess its reserve, loaned out, either individuals its corre- 
spondent city banks. fact, bank, large measure, makes its 
profit reason collecting interest loans made from its deposits. 
for that reason that banks make every effort, extending cour- 
tesies and otherwise, increase their deposits. clear that 


this deposit for indefinite time was actual value the bank, 
and therefore beneficial within the meaning the authorities 
cited. 


not think necessary discuss other possible benefits 
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true, the cashier charged stated fee for this service. 
received definite compensation. But the authorities are 
restricted. The benefits have discussed are just effectual con- 
stituting one bailee for hire would direct charge for services 
and agreement pay it. see it, the bailment was 
clearly mutually beneficial the bank and the partnership firm. 
Under all the authorities, therefore, was liable defendants 
error found the district court and Court Civil Appeals. 

one agrees handle your property, but natural that 
you should expect him exercise ordinary care doing so. If, 
result his negligence, you lose your property, you have suffered 
real hardship. course, the law prescribes consideration 
essential the binding force the But the same law has 
been uniformly generous, and justly so, requiring rather clear 
showing that there was consideration any kind passing one 
who has failed his duty before permitting the latter escape 
liability otherwise placed upon him. the case bar, these men 
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lost thousand dollars through the negligence the bank. They 
had natural right expect the bank exercise ordinary care and 
have prevented this loss. The bank has not made clear that 
was receive benefits from this undertaking. the other hand, 
its own cashier shows that would have received some benefit had 
the sale the bonds gone through and the proceeds been received. 
this case, there was understanding that the bonds were 
handled the risk the owners. Nor was there any special contract: 
relieving the bank from the results its own negligence. the bank 
had made any such requirement, the owners the ‘bonds would have 
had opportunity handle the sale 

The opinion the lower court this case was published the 
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question which has been presented for judicial determination 
various states whether national banks those states are entitled 
act fiduciaries. Whatever right national bank may have act 
fiduciary capacity derived ultimately from section (k) 
the Federal Reserve act, amended September, 1918. The section 
question confers upon the Federal Reserve Board the power ‘‘to 
grant special permit national banks applying therefor, when not 
contravention state local law, the right act trustee, execu- 
tor, administrator, registrar stocks and bonds, guardian estates, 
assignee, receiver, committee estates lunatics, any other 
fiduciary capacity which state banks, trust companies, other 
corporations which come into competition with national banks are per- 
mitted act under the laws the state which the national bank 
located. 

the laws such state authorize permit the exercise 
any all the foregoing powers state banks, trust companies, 
other corporations which compete with national banks, the granting 
and the exercise such powers national banks shall not 
deemed contravention state local law within the meaning 
this act.’’ 

recent case bearing the subject State rel. Burnes Na- 
tional Bank St. Joseph Duncan, Probate Judge, Supreme Court 
Missouri, 257 Rep. 784. 

The Burnes National Bank St. Joseph, Mo., was named 
executor the will Mary Bird, who was resident St. Joseph 
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the time her death. The will was admitted probate the 
probate court Buchanan county. Thereafter, the bank made applica- 
tion that court for appointment executor, but the judge the 
declined make the appointment the ground that the bank 
was not authorized act executor. Thereupon, mandamus 
proceeding was instituted compel the court appoint the bank 
executor Mary Bird’s estate. 

The court held that the powers granted national banks 
tion (k) the Federal Reserve Act are exercised only when 
such powers are necessary enable those banks compete success- 
fully with state institutions. Referring this point, the court said: 

banks have right exercise the fiduciary functions 
enumerated the statute, unless the state has discriminated against 
mational banks that respect and put them disadvantage. 
national banks, without such authority, can compete successfully with 
state institutions, then under the terms the act they have right 
demand the exercise such 

The court further held that the fact that trust companies are 
authorized act executors and administrators Missouri did 
not authorize national banks act similar capacity, and that 
the exercise fiduciary functions them would contravention 
the law Missouri. The court based its decision the ground 
that state banks are not authorized act administra- 
tors, and that while trust companies have authority act, they are 
subject restrictions imposed the Revised Statutes Missouri 
1919 and are obliged comply with conditions with which national 
banks cannot forced comply. The reasoning the court set 
forth the following paragraphs from the opinion the court: 
determining whether the exercise fiduciary capacities 

national bank contravention the state law, not necessary 
point statute which forbids the exercise such 
functions such banks similar institutions the state. 
contyary the policy the state, and plainly appears 
from its statutory enactments, then contravention the 
state law. legislative power the state has not given au- 
thority state banks act executors, .administrators, etc., but 
has selected trust companies the only and peculiar corporation 
invested with such trusts. This authority not given trust 
companies convenient incident the conduct their ordinary 
business. The legislature was not considering the prosperity trust 
companies, but was looking for the safety certain important trust 
funds which are attended with the natural insecurity and danger 
dissipation, making them the especial and peculiar concern the law. 
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The legislative purpose was not confer privilege upon trust com- 
panies, but seek additional sources security for those funds. 
Hence the lawmaking body hedged about the custodians such funds 
with restrictions, conditions, and securities with which only trust 
company could conveniently comply, restrictions which the state courts 
are powerless impose upon national banks. National banks, with 
the regulatory provisions the Federal Reserve Act, may just 
safe the state trust companies. With this have concern. The 
propriety and expediency statutes are for the sole determination 
the legislative body. must declare the legislative policy find it.’’ 

Federal Reserve Act provides that the assets held na- 
tional bank fiduciary capacity shall segregated from the general 
assets the bank, and separate set books and records shall 
kept, which shall open inspection the state authorities. 
further provides that notes deposited held trust the company 
‘awaiting investment’ shall carried separate account, and shall 
not used the bank the conduct its business unless first set 
aside the trust department United States bonds, and, the 
event the failure such bank, the owners the funds held 
trust for investment shall have lien the bonds. further provides 
that when the laws the state require corporations acting fiduciary 
capacity deposit securities with the state authorities, national banks 
shall required make similar deposits. 

cannot contended that these regulations any way con- 
form the requirements which the state law imposes upon trust 
The extraordinary burden which trust companies carry 
acting fiduciary relation shown sub-division section 
11801, which makes all the capital stock and property the company 
liable for the loss trust funds. Nothing compare with this 
appears the Federal Reserve Act. The state requirement trust 
further provides that money deposited shall special 
deposit. shall not mingled with the investments the capital 
stock nor with other money belonging the trust company liable 
for its debts, and per cent. interest shall allowed it. Not only 
must the money kept separate and accounted for separately; 
separate department and completely independent its management, 
were indeed separate and distinct organization. 

trust company takes the discharge duties 
executor, elects conduct new business, from its trust 
company business, and become peculiarly responsible for funds 
which have nothing with and cannot add the prosperity 
its ordinary business, nor the functional discharge its regular 
business any easier more efic tive. The trust company might fail 
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with complete loss all stockholders and depositors, and yet that would 
not affect the least the security the trust funds the statute 
complied with. trust company, reason taking this addi- 
tional duty, and engaging this outside business, not competing 
with national banks trust company. would exactly the same 
the legislature should attach such function probate courts. 

then that the legislative department the state has 
not seen fit give such authority, state banks, and has not given 
such authority trust companies aid the conduct their 
ordinary business, but has selected trust companies discharge such 
duties only condition that they create separate and distinct 
operative agency, there such competition with national banks, 
contemplated the Federal Reserve Act. The exercise such func- 
tions national banks not necessary the performance the 
service for which they were created. cannot admit that Congress 
intended give national banks advantage competition with state 
banks. 

relator hastens assure that state authorities have 
control whatever over national banks, except permitted the 
congressional act. This court has recognized that the recent case 
State National Bank, 249 619. The legislature this state 
any means, require, the part national banks, 
with the conditions mentioned which the legislative 
policy the state, and national banks, restrained the law their 
organization, cannot comply with them. Thus plainly appears that 
the relator cannot act executor this case, because the exercise 
such function would contravention the state law.’’ 


DRAFT PAYABLE NON-EXISTING PERSON 

provided the Negotiable Instruments Law that instrument 
non-existing person, and such fact was known the person making 
payable.’’ Occasionally happens that negotiable instrument 
made payable non-existing person because the maker led 
believe that there existence person bearing the name set forth 
the instrument. obvious that such case the maker does 
not know that the payee fictitious non-existing person. The 
instrument, therefore, not payable bearer under the provision 
the Negotiable Instruments Law referred above. 

This point illustrated case recently decided the Appellate 
Division the Supreme Court New York. The case Caledonian 
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Insurance Co. Edinburgh, Scotland National City Bank New 
York. 

The plaintiff insurance company had agency Hopkinsville, 
Reynolds. June 1921, through this agency, the plaintiff issued 
Minor Hopkinsville. The plaintiff, when issued the policy 
believed that person known Minor actually existed, but 
there was, fact, such person. the property 
the policy did not exist. 

About thirty days later fire was reported have occurred, and 
proof loss for the entire amount the insurance was submitted 
the plaintiff. The proof loss appeared have been sworn 
Minor before Benjamin McReynolds notary public. 

insurance adjuster employed the plaintiff certified the loss. 
Upon receipt his report, the plaintiff, having knowledge the 
fraud practiced its agent, McReynolds, drew draft 
itself for the sum $1,500, payable Minor. was recited 
the face the draft that was full settlement all claims under 
the policy and that consideration the payment, the policy was 
cancelled. The draft also contained the direction that the policy 
attached it. The draft was sent the Hopkinsville agency for 
delivery the insured. 

The draft, bearing the indorsements Minor and 
McReynolds, was cashed the Planters’ Bank Trust Co., and was 
subsequently paid the defendant bank the insurance company. 
Thereafter, the plaintiff discovered that Minor and the property 
described the policy had never existed, and sued the defendant bank 
indorser the draft recover the amount paid thereon. The 
action was based the theory that the payee’s indorsement was 
forged. 

The principal question the case was whether the check was pay- 
able bearer the theory that was issued fictitious non- 
existing person. payable bearer the indorsement would become 
immaterial and the bank could not held liable the theory that 
the payee’s indorsement was forgery. was held that the draft 
was not payable fictitious non-existing person for the reason 
that the insurance company intended issued particular 
person known Minor, thought person who had 
insurable interest certain property located Hopkinsville. 

The defendant argued that the case differed from the ordinary case 
where draft transferred forged indorsement that the policy 
was attached the draft, and contended that the draft with the policy 
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constituted representation indorsee the draft that the 
plaintiff had insured property belonging Minor, that loss 
had and that the draft was pay the insured for the loss 
the policy. The defendant also stressed the fact that the 
adjuster who certified the loss was employed the plaintiff. 

spite the defendant’s argument the court held that the plain- 
tiff was entitled recover the amount paid the draft. The court 
said part: 

there had been adjuster employed, this fraud could just 
readily have been consummated the agent Hopkinsville, Ky. 
The employment the adjuster plaintiff was step taken for plain- 
tiff’s protection. Plaintiff owed duty defendant employ 
the adjuster, and cannot said that defendant was entitled 
believe that the payee’s indorsement was bona fide the fact that 
plaintiff employed adjuster who falsely certified the correctness 
the loss. The policy more effective representation that 
there was person named Minor than the draft alone would 
have been. 

was defrauded its agent Ky., 
apparently with the help the adjuster whom employed. But 
was not negligent, because dealt regular course with somebody 
distant place its agent, because employed adjuster and 
relied his honesty. Hudson Trust Co. American Linseed Oil 
Co., 232 350, 178, Id., 190 App. Div. 289, 180 
Supp. 17, Philbin, J., dissenting opinion, expressing the views 
which finally prevailed, said: 

employer may certainly deal with his employees the 
assumption that they will faithful the performance their 
duties. least may take that position, without the risk being 
deemed negligent, until such time the employee shows himself un- 
worthy confidence. And certainly one bound assume that 
employee will commit wilful and criminal act forgery and 


SPECIAL DEPOSIT FOR PURPOSE MEETING PAYMENTS 
GOODS SHIPPED DEPOSITOR 

Kornblum Bank Italy, 220 Pac. Rep. 143, case recently 
decided the California District Court Appeal, the court was 
obliged determine whether the defendant bank, which had agreed 
pay for grapes purchased the plaintiffs the grapes were shipped, 
was liable the plaintiffs for the amount paid for two carloads 
grapes which the plaintiffs contended they had not ordered. 
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appeared that one the plaintiffs, Kornblum, prior 
October 26, 1920, had had business dealings with the branch the 
Bank Italy located Frenso, Cal. that day, called upon 
the manager the branch bank and told him that had purchased 
grapes from several merchants Frenso and could not remain there 
until the grapes should shipped. stated that wished 
protected they would not ship him any more grapes than 
had bought. also stated that wished leave $30,000 Frenso 
used paying for the grapes. deposited that amount with 
the defendant bank, and instructed the manager make payment 
presentation bills lading for fresh grapes. the suggestion 
the manager, the following writing embodying 
tions was drawn and signed Kornblum: 


hand you herewith, $30,000, credited account with you. 
Upon receipt the bills lading the order Samuel and William 
Kornblum, with invoices for fresh grapes, you are hereby authorized and 
instructed pay out these funds the following amounts the fol- 
lowing firms: Arkelian Bros. $8,000; Bedig Produce $6,000; Maljan 
$3,000; San Joaquin Growers’ Shippers’ Co. $10,000. You are also 
instructed pay Ardzrooni, upon receipt bill lading and 
invoice for grapes, $2,000, which must be, however, inspected Mr. 
Cook, inspector, and same K.ed him. 


The defendant paid the San Joaquin Growers Shippers Co. 
$13,477.76. All the payments were made upon receipt bills 
lading the order Samuel and William Kornblum. The bills 
lading for each shipment were duly forwarded the plaintiffs who 
received all the cars shipped them except two, which they refused 
receive. The defendant had paid $2,849.60 for the grapes those 
was that amount that the plaintiffs sought recover this 
action. 

The trial resulted judgment favor the defendant. One 
the grounds which the plaintiffs based appeal from the judg- 
ment was that finding the trial court was not supported the 
evidence. The objectionable part the finding was the following: 
thereafter, said defendant, pursuant said instructions, and 
also further instructions given plaintiffs defendant, did pay out 
said deposit San Joaquin Growers’ Shippers’ Co. the aggregate 
sum The plaintiffs contended that the bank was 
limited its instructions pay $10,000 and more. disposing 
this argument, and affirming the judgment appealed from the court 
said 

think the point without merit. When Mr. Kornblum 
Mr. Heaton, patent that wanted pay for the grapes 
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had bought. mentioned the names the parties, but did not, 
until questioned Mr. Heaton, disclose the probable amount payable 
each vendor. was purchasing grapes carloads. Until each 
carload was weighed, the amount the invoice could not ascertained. 
the facts later transpired, one purchase exactly met the figure 
named the letter any one vendor. Mr. Kornblum was par- 
ticularly concerned the effect ‘that they (the vendors) would not 

that end was employing the services the plaintiff bank. 
The evidence shows that the plaintiffs have not been injured that 
respect, and that the bank way deprived the plaintiffs the 
protection which they sought. These views are further emphasized 
the fact that although the plaintiffs deposited $30,000, the expenditures 
authorized amounted only $29,000, and the expenditures actually 
made amounted still smaller sum. 

appellants (plaintiffs) assume, and the respondent (bank) 
apparently concedes, that the bank received bill lading from 
one vendor for car grapes excess the poundage purchased 
from that vendor, and paid out the appellants’ funds the price 
thereof, then and that event the measure damages the amount 
paid out. not agree with this view the law. Non constat 
but what the carload grapes was needed fill plaintiffs’ purchase 
and was the full value the price paid therefor, and that the 
appellants were not damaged the least. other words, the bank 
received more cars from one vendor than that vendor’s proportion, 
that fact alone would not warrant judgment for the price paid for 
such car. But the appellants’ right damages ‘is the amount which 
will compensate’ them ‘for all the detriment proximately caused 
thereby, which, the ordinary course things, would likely 
result therefrom.’ Civ. Code, 3300. 

such case the duty rested upon the appellants minimize 
the damages. They were bound receive the grapes and sell them 
for the best price obtainable, and then, they suffered damage 
defendant’s their right recover would be, not the total sum 
paid out, but the loss, any, incurred the particular car, proxi- 
mately caused the defendant’s act. There not the record any 
evidence showing the facts touching this element the case. the 
other hand, there evidence showing that when two the cars 
arrived their destination the appellants refused receive the same 
and claimed that the contents the cars were the property the 
respondent. There also evidence the effect that the grapes were 
then left the cars until they had greatly deteriorated value and 
were then sold some other 
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‘BANK MAY SET OFF BANKRUPT’S DEPOSIT AGAINST NOTES 
HELD BANK 


Under section the Bankruptcy Act, bank has the right 
set off the deposit bankrupt against notes due the latter the 
bank. has been held that bank does not lose this right accepting 
the check bankrupt for the amount the indebtedness prior 
and while the bankrupt insolvent and contemplation 
The case holding Jandrew Guaranty State Bank 
Ovilla, United States Cireuit Court Appeals, (Tex.) 294 Fed. 
Rep. 530. 

The action was brought the trustee 
Smith recover from the defendant bank deposit $1,851, which 
the bankrupt had with the defendant prior the filing the 
petition bankruptcy. appeared that the deposit was transferred 
the bank check given the bankrupt, immediately before the 
filing the petition, pay notes due him the bank, excess 
the amount the deposit. The plaintiff contended that the bank, 
accepting the check, waived its right set off the deposit against 
the notes. 

The court held that the bank had not waived its right set- 
off and that, therefore, the plaintiff was not entitled recover the 
deposit, saying: 

preferential payment one that gives the creditor paid 
something would not have obtained through bankruptcy proceed- 
ings, and that would have been ratably distributed among all creditors 
the same class, after bankruptcy had intervened. The payment 
note check deposit the maker has such effect. The 
Bankruptcy Act itself would what the parties voluntarily did, had 
they omitted it. What the payment the check transferred the 
bank was only what the bank would have obtained against other 
the same class, upon the filing the petition, through the 
obligation the trustee apply the deposit the payment the 
notes stating the account between the bank and the bankrupt. The 
payment the check could have effect give the bank greater 
percentage its dgbt than other creditors its class, since would 
receive through payment check only what the Act would 
give it, though such payment had been made it. the payment 
the check was not preferential payment, but merely voluntary 
accomplishment offset, which was provided for the Bankruptcy 
Act the absence voluntary action, see reason for disallow- 
ing the offset because the parties anticipated the action the law, 
even though the bankrupt was then insolvent within the knowledge 
the 
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Management Decedents’ Estates 


Banks and Trust Companies Executor, Administrator and Trustee 
Under Will 


JOHN EDSON BRADY 


LEGACIES 
95. General Legacies. 
96. Specific Legacies. 
97. Demonstrative Legacies. 


94. Classes Legacies. legacy defined gift bequest 
personal property will and there are several classes legacies, 
the most common which are specific, general, and demonstrative 
legacies. 


clearly designated that can distingushed from the other property 
the testator. Such legacy can satisfied only the delivery 
the legatee the particular thing bequeathed him. 

general legacy, the other hand, one that payable out 
the general mass property the estate, and which does not direct 
the delivery specific thing that payment made out any 
particular fund. 

demonstrative legacy gift sum money payable out 
particular fund. Such legacy payable primarily out the 
fund indicated, but the event that the fund proves inadequate, the 
legacy payable out the general estate. 

often becomes important determine which class 
ticular legacy belongs. One reason why such determination 
important because sometimes testator disposes property men- 
tioned his will during his lifetime. such praperty the subject 
specific legacy the legatee will receive nothing upon the death 
the testator for the reason that there property belonging the 
estate which corresponds exactly with the property described the 
will. such said that the legacy has been adeemed. 

disposition property the testator during his lifetime does 
not have like effect the case general legacy demonstra- 
tive The former payable all events out the general 
assets the estate. Likewise, demonstrative legacy payable out 
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the general assets where there failure the particular fund 
out which payment was directed made. 

determining whether legacy general, specific, demonstra- 
tive, the intention the testator, disclosed examination 
the will, must considered. The discussion few cases bearing 
the subject will prove helpful pointing out the differences 
between the various classes 


§95. General Legacies. New Jersey case, Aitken Sharp, 
115 Atl. Rep. 912, the question involved was whether bequest 
bonds was general specific legacy. The will the testatrix 
contained the following clause: 

also give and bequeath said Mary Morris Ostrander and 
Laura Edwards ten Middlesex Water Company bonds the par 
value one thousand dollars each.’’ 

It. was held that the legacy was general. discussing the ques- 
tion the court said: 

first question doubt arises the gift ten Middlesex 
Water Company bonds. The testatrix never owned water bonds 
that name, but for some years prior the making the will and 
continuously down the date her death owned ten Piscataway 
Water Company bonds the par value $1,000 each. There 
nothing the language the will which indicated her intention 
bequeath bonds which she then owned, but, the contrary, she gave 
such bonds generally. Such language makes the legacy general, and 
not 

Virginia Hill’s Adniinistrators Hill, 103 Rep. 
605, legacy which apparently had the characteristics 
legacy was held general one. The court based its decision 
study the will whole which revealed the intention the 
testatrix. 

appeared that the testatrix, Mrs. Mary Hill, bequeathed 
the children deceased son debt, which was owing her amount- 
ing $1,700, secured vendor’s lien land Louisville, Ky., 
and $300 addition thereto. For the benefit one her three 
ing sons she created trust fund $2,000. She bequeathed $525 
certain other persons and gave the residue her estate her two 
other sons. The total estate was worth about $9,000. 

After the execution the will Mrs. Hill collected the $1,700 debt, 
but preserved the proceeds the form bank certificate deposit. 
After her death question arose between the residuary legatees and the 
children the deceased son whether the collection the debt 
the testatrix her lifetime worked ademption the $1,700 legacy 
them. The determination this question depended upon the 
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nature the legacy. the bequest constituted 
legacy ademption might have been worked out. If, however, was 
general legacy, then ademption resulted. was held that the 
legacies were general. holding, the court said: 

have here case which the testatrix plainly intended 
divide her estate four principal parts substantially equal amounts 
for the benefit, respectively, her three sons and the children 
son who was dead. She made the $2,000 fund for the grandchildren 
from two amounts, $1,700 from the Louisville property and $300 
from her general estate, but the subsequent directions the time, 
manner and amounts which the total sum was paid these 
children indicate that she had mind definite pecuniary provision 
for them, and this purpose her part plainly indicated 
she had expressed many words. cannot doubted that 
this was her purpose. will hardly contended that the legacy 
could construed she had simply added the second 
clause some such words these: 

make this arrangement for the children deceased son 
order that they may share equally with living sons the distribu- 
tion estate.’ 

did not fact use these words, but she made will which, 
when viewed whole, disclosed that this was the meaning the 
language which she did use. 

not necessary hold that, the legacy were clearly 
the eare with which she kept the fund intact until her death would 
prevent ademption because her intention the contrary. 
have already stated, the question this form does not arise. But 
the fact that she did thus care for and preserve this fund important 
and may properly considered throwing light upon her meaning 
making the provision for the children under the second clause. 
Especially this fact significant the light her devotion and 
concern for these children. She intended these grandchildren have 
$2,000 from her estate, and, when she held the proceeds the Louis- 
ville property together, she indicated her conduct what she meant 
the words and figures the second clause, namely, that she 
expected that debt, its proceeds, furnish convenient source for 
the payment the greater part the total legacy.’’ 

That the intention the testator the determining factor 
deciding what the nature legacy clearly indicated the 
opinion the court New Jersey case, Saving Investment Trust 
Co. Crouch, 116 Atl. Rep. 696. was held this case, however, 
that the intention the testator must found within the will, and 
not found, evidence circumstances surrounding the making 
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the will may not introduced for the purpose establishing such 
intention. The facts the case were follows: 

The testator, Edwin Green, bequeathed shares stock rail- 
road company and four industrial corporations his sister and 
his nephews and nieces separate bequests. the time the will 
was executed the testator had shares the companies named the 
bequests numbers indentical with the shares bequeathed, except 
the railroad company, which held 200 more. possessed the 
stocks the time his death with the exception shares the 
industrial stocks which had delivered grandnephew and grand- 
nieces whom had bequeathed corresponding shares. 

Within the year following the testator’s death, dividends were 
declared the stocks and the question arose whether the 
dividends belonged the legatees the ground that the legacies were 
specific whether they should fall into the residue the ground that 
the legacies were general. 

appeared that the time the testator’s death, the shares held 
him were divided into lots, each lot being represented 
certificate stock corresponding company and number shares 
with the bequests, except three instances where the division did 
not conform the bequests. The grouping the shares was done 


the testator shortly before and soon after made his will. also 
appeared that when sent the shares his grandnephew and 


grandnieces wrote them that was ‘‘acting his own admin- 
Notwithstanding these facts was held that the legacies 
were general and that the dividends were part the residue. The 
court said: 

testator’s scheme plain enough, but the difficulty that 
much found extraneously not reflected the testa- 
ment. trace discoverable there. Evidence aliunde 
admissible aid the intention expressed the will, but not supply 
the intention. other words, the intention cannot sought the 
surrounding the testator the making the will, 
not somewhere seen the will itself; that is, the will must attach 
the surrounding circumstances clarify the testator’s wish 
his testament. The disposition one’s earthly belongings, 
after death, privilege the statute, and the manner must 
found within the four corners the testament. find nothing the 
document before raise these bequests from the category gen- 
eral specific bequests. 

the surrounding circumstances were available, they would 
little help, and for this reason: the death the testator, the 
shares were split into lots shares each—2 lots each— 
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lots shares each—2 lots 100 each, and single lots 15, 
20, 23, and shares, each lot being individually certified. Any one 
the certificates like denomination, would satisfy the allotments 
made the will, except the case the bequest Mrs. Crouch 
where them would required. The will does not specify and 
distinguish earmark any one set shares from the rest—the test 


96. Specific Legacies. good discussion the nature 
legacy found Massachusetts case. The case Moffatt 
Heon, Mass., 136 Rep. 123. 

Here appeared that testator bequeathed certain mortgage 
trustee, trust collect the amount due thereon and pay the 
proceeds his sister and two nieces. Prior the death the 
testator the mortgage was paid off and the proceeds were deposited 
the testator three savings banks. 

After the debts the testator and the charges administration 
were paid, there remained balance $2,693.90. The first and final 
account filed the administratrix, Louise Moffatt, showed that she 
had paid that amount herself residuary legatee. 

The testator’s sister and nieces appealed from decree allowing the 
the administratrix the ground that the $2,693.90 
represented the proceeds the mortgage and was payable them and 
not the residuary legatee. 

The decree was affirmed the ground that the provision the 
will favoring the sister and nieces the testator constituted specific 
legacy which was adeemed the payment the mortgage. the 
opinion, the court said: 

gift the mortgage under article fourth the will was 
plainly specific legacy within the accepted definition formulated 
Tomlinson Bury, 145 Mass. 346, 347, 140, Am. St. 
Rep. 464: 

legacy one which separates and distinguishes the 
property bequeathed from the other property the testator, that 
identified. can only satisfied the thing bequeathed; 
that has existence, when the bequest would otherwise become 
operative, the legacy has effect. 

ademption extinction. order make legacy effective, 
the property bequeathed must existence and owned the 
testator the time his death. was said Tomlinson Bury, 
Supra, 145 Mass. page 348, E., page 140: 

the testator subsequently parts with the property, even 
exchanges for other property purchases other property with the 
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proceeds, the legatee has claim the estate for the value his 
legacy. The legacy adeemed the act the 

Mitchell’s Estate, 186 Supp. 666. The facts this case were 
the following: 

John Mitchell, the testator, bequeathed 750 shares stock the 
Life Publishing Company. these shares 180 were given outright 
his sister, his cousin, and three associates his business. The 
remaining 570 shares were given trust his widow for life and 
her death several business associates including the three previously 
mentioned. 

One the questions presented upon accounting the executors 
Mitchell’s estate was whether the legacies 180 shares were general 
specific. the legacies were specific the legatees were entitled 
dividend declared within one year the death the testator. the 
legacies were general the dividend would into the residuary estate. 

appeared that Mitchell and Andrew Miller were the only stock- 
holders the Life Publishing Company. Miller owned 250 shares 
stock. agreement entered into between Mitchell and Miller 
the time the company was incorporated was provided that either 
party should have the power purchase the other’s stock the event 
desire withdraw sell the stock outsider. After 
considering these facts the court held that the legacies were specific. 
holding, the court said: 

Mitchell must have known that his executors not 
able replace the stock bequeathed him case disposed it, 
whole part, during his lifetime. His will disposes the exact 
number shares owned him the time was executed. his 
death possessed the same amount stock. The legatees here were 
favored relatives and business associates who apparently had helped 
make the business successful. His intention was plainly give 
them immediate interest. Moreover, provided for complete 
disposition the stock the children next kin the legatees, 
any one predeceased him. 

claimed the executors that there distinction 
between the gift the 180 shares and the gift the remainders 
the 570 shares because the use the word ‘my’ paragraph 
three referring the latter, which authorized the trustees ‘to retain 
all said 570 shares. This contention cannot sustained. The 
executors concede that the legacies the 570 shares are specific. 
Tifft Porter, 516. There actual difference between 
these two groups. The words gift each case are the same. 
the the 570 shares, which were left trust, necessarily 
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powers upon and gave instructions his trustees. Certain 
the legatees receive shares under both clauses. The use the word 
‘my,’ therefore, does not limit one group, but characterizes all the 
legacies specific, Jarman Wills (6th Ed.) 1028, 1077; Kunkell 
al, Md. 120. For these reasons the legatees are 
entitled the specific shares, and pro rata distribution the 
dividend $18,000 but without interest.’’ 


§97. Demonstrative Legacies. good idea what constitutes 
demonstrative legacy may obtained from examination 
New York case entitled Miller’s Estate, 195 Supp. 253. 

The will the testatrix contained the following clause: 

After lawful debts are paid give out the money 
that will realized from sale the premises No. 58-60 Bellevue 
street, Hartford, Connecticut: Three hundred ($300.00) niece, 
Yetta Simon Several similar bequests small amounts 
were made various relatives. 

The property referred was sold the testatrix after the 
execution the will. Therefore, upon her death question arose 
whether not the legacies had been adeemed. The determination 
this question, course, depended upon whether not the legacies 
question were specific. 

was held that the legacies were not specific but demonstrative, 
for the reason that they were bequests the nature general 
legacies which pointed fund out which the payment was 
made. its opinion, the court said: 

testatrix made gift fixed amount and directed that 
paid out particular fund. This fund having failed reason 
the conveyance the property during the lifetime the testatrix, 
resort may had the general assets the estate pay the 
demonstrative legacies the amounts named.’’ 


(To continued 


Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


FEDERAL RESERVE BANK LIABLE FOR- 
WARDING CHECK FOR COLLECTION 
DRAWEE AND RECEIVING DRAFT 
PAYMENT 


Trading Malloy Bros., Supreme Court United States, 
February 18, 1924 


The plaintiffs, Malloy Brothers, deposited $9,000 check, pay- 
able their order bank Florida for collection and credit. 
After passing through two other banks the process collection, 
the check came the hands the defendant, Federal Reserve 
Bank Richmond. This bank forwarded the check direct the 
drawee bank, the Bank Lumber Bridge, The check should 
have been received the drawee bank regular course December 
11, the 14th, the drawee bank stamped the check paid 
and sent the Federal Bank Richmond its draft 
another North Carolina bank payment. The bank Lumber 
Bridge, the drawee the original check failed before the draft could 
collected. 

this action, which Malloy Brothers brought against the 
Federal Reserve Bank Richmond, was held that the bank was 
liable for the amount the check. The bank was authorized 
Regulation (8) 1920, forward the check the drawee bank 
for collection. But, was guilty negligence receiving pay- 
ment the check anything other than cash. Authority for- 
ward the check direct the drawee bank was held not constitute 
authority receive the draweee bank’s draft payment the 
check. 


Mr. Justice Sutherland delivered the opinion the court. 

Malloy Brothers brought this action against the Federal Reserve 
Bank Richmond state court, recover $9,000, alleged the 
amount check drawn their order upon the Bank Lumber 
Bridge, North Carolina. The case was removed the Federal District 


NOTE—For similar decisions see Banking Law Digest (Second 
235. 
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Court for the Eastern District North Carolina, where was tried 
without jury and judgment rendered for plaintiffs, 281 Fed. 997, 
which was affirmed the Court Appeals. 291 Fed. 763. 

The check was drawn November 30, 1920, delivered and 
received plaintiffs and the amount credited the drawer. 
was properly indorsed and deposited with the Perry Banking Com- 
pany Perry, Florida, for collection and credit, December 
eredit was delivered plaintiffs upon which was printed: 
drafts, received for collection deposit are taken 
the risk the indorser until actual payment 

statute Florida, then and ever since force (Laws Florida, 
1909, 5951, 146) provides follows: 


when check, draft, note, other negotiable instrument 
deposited bank for for collection, shall considered 
due diligence the part the bank the collection any check, 
draft, note other negotiable instrument deposited, forward 
route the same without delay the usual commercial way use 
according the regular course business banks, and that the 
maker, endorser, guarantor, surety any check, draft, note 
other negotiable instrument, deposited, shall liable the bank 
until actual final payment received, and that when bank receives 
for collection any check, draft, note, other negotiable instrument, 
and forwards the same for collection, herein provided, shall only 
liable after actual final payment received it, except case 
want due diligence its part, 

The Perry Banking Company indorsed and transmitted the check 
bank Jacksonville, Florida, which, turn, indorsed and trans- 
mitted it, account the Atlanta Federal Reserve Bank, bank 
Atlanta, Georgia; and the latter bank was transmitted for 
the Richmond bank, defendant herein. 

December 10, 1920, the Richmond bank transmitted the check, 
together with several other small checks, the Lumber Bridge Bank 
for collection and return. The letter containing these checks, 
regular course mail, should have been received, and, far 
appears, was received, the Lumber Bridge Bank Saturday, De- 
11. Tuesday, December 14, the check question was 
stamped ‘‘Paid’’ and charged the account the drawer, and 
the same day the Lumber Bridge bank transmitted the Richmond 
bank its draft the Atlantic Banking Trust Co., Greensboro, North 
Carolina for the aggregate amount the checks, including the one here 
question. The draft was received the Richmond bank December 
15,and immediately forwarded the bank Greensboro for payment. 
December the Greensboro bank notified the Richmond bank wire 
that the Lumber Bridge bank did not have sufficient funds its 
pay the draft. Thereupon the Richmond bank wired the Lumber 
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Bridge bank that its draft had been dishonored and called upon 
make good. The Lumber Bridge bank answered, promising so. 
failed, however, and the Richmond bank thereupon sent repre- 
sentative Lumber Bridge, who reached there the morning 
December 20, and demanded payment the draft from the cashier 
the Lumber Bridge bank. The cashier that bank, after stating 
that did not have sufficient funds pay the dishonored draft, 
promised that steps would taken meet it. 

December the representative the Richmond bank was in- 
formed that the dishonored draft could not paid and the same 
day the Richmond bank notified the Atlanta bank the situation and 
this notice was promptly transmitted the plaintiffs. The amount 
the check was thereupon charged the Richmond bank 
bank, which, turn, charged the amount its immediate corre- 
spondent and until was finally charged back the plaintiffs. 

view the conclusion which have reached, find neces- 
sary consider but two questions: 

Can the present action maintained plaintiffs, Malloy 
Brothers, against the Richmond bank? and 

did the failure the Richmond bank require payment 
the Malloy check money, and its acceptance what turned out 
worthless draft lieu thereof, create liability against and 
favor Malloy Brotliers, for the amount the loss? 

The state decisions respect the liability correspondent 
bank the owner check forwarded for collection the initial 
bank deposit are conflict beyond the possibility reconciliation. 
number states, following the ‘‘New York so-called, have 
held that there such direct liability, but that the initial bank 
alone responsible the owner. the other hand, equal, not 
greater, number states following the ‘‘Massachusetts rule’’ have 
held exactly the contrary, viz: that the initial bank, the mere fact 
deposit for collection, authorized employ subagents, who there- 
upon become the agents the owner and directly responsible him 
for their defaults. This court, Exchange National Bank Third 
National Bank, 112 276, after reviewing the two lines deci- 
sions, approved the ‘‘New York But the rule may, course, 
varied contract, express implied. Id. 289. Here the relations 
the drawee the initial bank deposit are controlled the 
Florida statute with respect which must presumed they dealt 
with each other. This statute had the effect importing the ‘‘Massa- 
chusetts rule’’ into the contract, with the result that the initial bank 
had implied authority intrust the collection the check sub- 
agent and that subagent, turn, another; and the risk any default 
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neglect their part rested upon the owners. 112 281. fol- 
lows that the action was properly brought against the Richmond bank. 

For the purposes the assume the correctness the 
decision below, holding that the Richmond bank was not negligent 
sending the check directly the bank which was drawn, and 
eonsider only whether the acceptance exchange draft, found 
worthless, instead money, creates enforceable liability. 

settled law that collecting agent without authority accept 
for the debt his principal anything but ‘‘that which the law de- 
clares legal tender, which common consent considered 
and treated money and passes such par.’’ Ward Smith, 
Wall. 447, The rule applies bank receiving commercial 
paper for and such bank the check the party 
bound make payment and surrenders the paper, responsible 
the owner for any resulting loss. Fifth National Bank Ash- 
worth, 123 Pa. St. 212, 218; Hazlett Commercial National Bank, 
132 Pa. St. 118, 125; Bank Bank, 151 Mo. 320, 329; Essex County 
National Bank Bank Montreal, Biss. 193, Fed. Cas. No. 
4532; Noble Doughton, Kan. 536; 351-353; Anderson Gill, 
Md. 312, 317; Bank Antigo Union Trust Co., 149 111, 343, 351. 
unnecessary cite other decisions since they are all practically 
uniform. Anderson Gill, supra, presented situation practically 
the same that are here dealing with, and the Supreme Court 
Maryland, disposing it, said: 

nothing else. Morse, ‘Banks and Banking’ (2d edition) 268. The 
drawer having funds his with the drawee has right as- 
sume that the payee will, upon presentation, exact payment pre- 
cisely what the check was given for, and that will not accept, 
lieu thereof, something for which had not been drawn. cer- 
tainly not within his contemplation that the payee should, upon pres- 
entation, instead requiring the cash paid, accept the 
drawer’s risk check the drawee upon some other bank banker. 
The holder had right make immediate demand for payment upon 
receipt Anderson’s check, though she was not bound so. 
When her agent, the Old Town Bank—the collecting bank being the 
agent the holder—(Dodge Freeman’s Sav. Tru. Co. 
379) did make demand was only authorized receive money (Ward 


Smith, 451) and the acceptance the collecting agent 


anything else rendered liable the holder though had 
collected the 

Acceptance the draft the Richmond bank payment the 
Malloy check had the effect releasing the drawer and therefore 
materially altering the relations the parties. Technically, there 
resulted transfer the drawer’s funds and his right action 
against the drawee bank, and previous rights and obligations 
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the owners the check and the drawer were superseded. follows 
—this result having been brought about the unauthorized act 
the Richmond bank, standing that transaction the relation 
agent the owners the check—that such owners are entitled 
recover from the Richmond bank for the loss which they sustained, 
unless the case falls within some exception the general rule. 

And this, the Richmond bank says: (1) That its immediate 
correspondent, from whom received the check, was bound 
regulation the Federal Reserve Board, which authorized the method 
collection pursued, and that, since that correspondent was the 
agent the owners the check the transaction, they are likewise 
bound; (2) that the method was justified custom, binding upon 
Malloy Brothers. consider these contentions their order. 

The regulation relied on, far pertinent, the effect 
that Federal Reserve Bank will act agent only handling items 
for member and non-member banks, who are required authorize ‘‘its 
Federal Reserve Bank send checks for collection banks which 
checks are drawn and, except for negligence, Federal Reserve Banks 
will assume Regulation (8) 1920. This regulation, 
while contemplates the sending checks for collection the 
drawee banks, does not expressly permit the acceptance payment 
other than money. insisted, however, that the authority 
send checks the drawee bank carries with necessary implication, 
authority accept draft payment from the drawee. assume, 
for the purposes the argument, that the obligation which the law 
imposes collect only money may varied regulation, 
clearly and positively providing, although, terms, relates only 
the banks inter se, upon the ground that the owner the check 
bound the knowledge and consent his subagent. But justify 
extension implication the terms the regulation, must 
made appear, least, that the addition sought annexed 
necessary means carry into effect the authority expressly given 
the regulation. See First National Bank Missouri—U. S.—decided 
January 28, 1924. follows from this limitation upon the extent 
and purpose implied powers, that distinct and independent power 
brought into existence implication from the grant 
another distinct power. other words, authority specific 
thing carries with implication the power whatever nec- 
essary effectuate the thing authorized—not another and 
separate thing, since that would be, not carry the authority granted 
into effect, but add authority beyond the terms the grant. 
The authority expressed the regulation ‘‘to send checks for 
lection banks which checks were drawn;’’ the authority now 
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sought annexed implication ‘‘to exchange drafts 
payment,’’ instead money, required law. That neither 
necessary means carrying the other into effect, clear. Nor are 
they necessary each other the sense that they are corollary 
dependent. Certainly check may sent for collection the drawee 
bank without entailing the necessity remitting the amount the 
form exchange. Currency itself may sent; and, will appear 
presently, frequently sent. The first form remittance, sure, 
more convenient; but not such necessity exclude the 
second the score impracticability. There nothing prevent 
the sending bank from requiring the drawee remit currency 
condition upon which the check may satisfied and charged the 
account the drawer. must not lose sight the fact that 
are here dealing with two distinct rules law, both which are 
sought avoided: (a) that which forbids bank having paper 
for collection use the drawee bank collecting agent; and (b) 
that which forbids collecting agent accepting anything but money 
payment. The first rule probably based upon the theory that the 
drawee not suitable agent for the enforcement his own obliga- 
tion, and that commercial paper calling upon him should not 


surrendered and satisfied him, with the consequent release 


the drawer, except upon previous contemporaneous payment. The 
second rule proceeds upon the fact that the obligation the drawee 
pay money and nothing else. Plainly, the two rules are 
such nature that one may abrogated without the other; and 
obvious, since the law imposes upon collecting agent the duty 
collect money, that none the various subagents receiving the 
paper collected upon the basis that duty, can waive the re- 
quirement the law favor the agent whom transmitted. 
Indeed, transmitting the check here question the Richmond 
bank the intermediate banks, effect, served only instruments for 
effectuating the transmission. essence and substance the check 
was delivered its owners the Richmond bank; that bank, 
have said, that they must look for redress; and the responsibility 
that bank the same though the check had been delivered 
directly for collection the owners. 

this connection, certain state statutes are also referred to, but, 
applicable, find nothing them that justifies different conclu- 
tion from that reached respect the regulation just considered. 
Their provisions are substance the same. 

Finally, urged that the acceptance the drawee’s own 
draft, instead money, was justified custom. The testimony relied 
upon establish the custom follows: 
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‘‘The business check collecting handled the Federal Re- 
serve Bank way very similar that which handled 
collecting banks throughout the country. When one bank receives 
checks another distant city, usually sends them the bank 
which they are drawn some other bank that city, and 
receives settlement means exchange draft drawn the bank 
which the checks are sent upon some one its correspondents. When 
checks are sent with the expectation that the bank receiving them will 
remit once call sending for collection and return. When this 
done, the bank upon which the checks are drawn expected 
the checks and charge them the accounts the drawers and 
remit means its exchange draft shipment currency. 
exchange draft used more frequently than shipment cur- 
rency. 


thus appears that the custom, otherwise established, does not 
fix definite and uniform method remittance. When checks are 
sent for collection and return, the bank expected cancel the 
checks and charge them the account the drawers and remit 
means its exchange draft shipment currency,’’ the former 
being used more frequently than the Whether the choice 
methods the election the drawee bank the collecting bank 
does not appear. the latter, would seem result that the 
election have remittance draft instead being wholly 
matter its discretion even its caprice, which the owners 
are not consulted, would its peril rather than the risk the 
owner the check. 

But the proof shows that the alleged custom was not known 
plaintiffs; and they could not held without such knowledge, 
because, all other reasons aside, its uncertainty and lack uni- 
formity, furnishes definite standard which the terms the 
implied consent sought established thereby, can determined. 
furnishes rule which can ascertained when exchange 
draft shall remitted and when currency shall required, who 
exercise the right election. ‘‘A custom pay two pence 
lieu tithes good; but pay sometimes two pence, and sometimes 
three pence, the occupier the land pleases, bad for uncer- 
Bl. Comm. 78. alleged custom remit either ex- 
change currency somebody’s option, means nothing more than 
practice sometimes remit exchange and sometimes not, and 
therefore lacks the essential qualities certainty and uniformity 
make custom accepting payment exchange draft binding 
upon the owners the check. Ford, How. 49, 62; Kala- 
mazoo Corset Co. Simon, 129 144, 146; Chicago St. 
Ry. Co. Lindeman, Fed. 946, 949; Foley Mason, Md. 37, 50; 
Wilson Willes, East, 121, 127. custom thing either 
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one the other two modes, the person relying upon may 
choose, can furnish basis for implication that the person sought 
bound had mind one than the other. 

said, however, that there custom among banks settle 
among themselves means drafts well established and notorious, 
that judicial notice may taken. But the usage here invoked 
not that, but one special application case where the col- 
lection check intrusted the very bank upon which the check 
drawn and where payment accepted medium which the con- 
tract, read the light the law, forbids. The special situation with 
which are dealing controlled definite rule law which 
sought upset custom the contrary effect. not now 
necessary consider the effect custom which contravenes settled 
rule law the limits within which such custom can upheld. 
See Barnard Kellogg, Wall. 383, 390-394. Decisions upon that 
question are great confusion. But whatever may the doctrine 
other respects certainly custom relied upon take the place 
settled principle law, and therefore have the law, 
ought definite and specific negativing the principle the 
law which assumes supplant affirming it. Judgment 
affirmed. 


NOTE—This decision involves collection transaction which occurred Decem- 
ber, 1920. The effect the decision largely overcome the fact that, the 
present time, Federal Reserve Banks collect checks under agreements with the banks 
from which they are received, which agreements expressly permit Federal Reserve 
Banks accept exchange drafts payment checks forwarded for collection. 

Regulation the Series 1923, expressly authorizes Federal Reserve Banks 
“to present send checks for payment cash exchange draft direct the bank 
which they are drawn.” While this regulation has been suspended the Federal 
Reserve Board and not now effect, quite likely that will put into 
effect somewhat amended form the near future. 


BANK KEEPING SECURITIES FIREPROOF 
VAULT NOT PROTECTED BURGLARY 
POLICY 


First National Bank Benson Borough Ocean Accident 
Guarantee Corporation, Ltd., United States District 
Court, 294 Fed. Rep. 


The plaintiff bank had fire-proof vault which were located 
burglar-proof safe and number safe deposit boxes. 
wished procure insurance upon Liberty Bonds and Victory Notes 


similar decisions see Banking Journal Digest (Second 
Edition) 470. 
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belonging itself and its customers, which were kept the safe 
deposit boxes outside the burglar-proof safe. negotiated for 
such policy with the agent the defendant company and later 
received policy which believed would cover the contents the 
safe deposit boxes. 

The bank’s vault was subsequently broken into and the con- 
tents the safe deposit boxes stolen. The policy, which 
that time, had not been read any officer the bank, contained 
provision that per cent. only the total amount insurance 
would apply against securities within the vault but outside the 
burglar-proof safe. This action was brought reform the policy 
make express the real intention the parties 
coverage and recover the loss which the bank had sustained. 
was held that the bank was not entitled such relief. The reason 
was that the bank, its negligence failing read the policy, 
had deprived itself the right such relief. 


Equity. Suit the First National Bank Benson Borough 
against the Ocean Accident Guarantee Corporation, Limited. De- 
for defendant. 

Reed, Smith, Shaw Beal, Pittsburgh, Pa., and Charles Uhl, 
Jr., Somerset, Pa., for plaintiff. 

Ernest Irwin and Clyde Grubbs, both Pittsburgh, Pa., for 
defendant. 


THOMSON, District Judge. This bill equity for the ref- 
ormation policy insurance issued the defendant the 
plaintiff bank, express the true intent the contract between 
the parties, plaintiff avers be, and that the contract, 
reformed, substituted lieu the insurance policy written and 
delivered. The defendant corporation organized under the laws 
Great Britain, and issues policies insurance against loss 
burglary, robbery, ete. policy insurance, dated February 1919, 
was issued the company, and delivered the plaintiff, insuring 
against loss burglary moneys and securities held burglar- 
proof safe within safe-deposit vault, the sum $50,000, and 
contains provision that per cent. the total amount the in- 
surance will apply against securities held outside the burglar-proof 
safe, but within the vault. 

the contention the plaintiff, and that ground reforma- 
tion sought, that the actual contract insurance between the parties 
was insure the plaintiff against loss burglary securities held 
the plaintiff bank for its customers, and kept safe-deposit 


its vault, outside its burglar-proof safe. The policy was 


actually delivered the plaintiff the month March, 1919. 
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about September 26, 1919, the bank was robbed unknown per- 
sons, and some $62,000 aggregate par value Liberty bonds and 
Victory notes belonging the bank and its customers were stolen from 
the safe-deposit boxes within the vault but outside the safe. This 
loss not the policy issued and delivered, except 
amount per cent. 

Plaintiff contends, and has offered evidence support the 
contention, that the bank having secured large number Victory 
notes which had been purchased from the government its customers, 
the president and discussed the advisability obtaining in- 
surance which would protect the bank and its customers against loss 
burglary the securities kept the bank the safe-deposit 
boxes within its vault and outside its burglar-proof safe; that the 
president called Mr. Parnell, agent the defendant company, 
Windber, and asked him obtain for the bank such insurance the 
extent $50,000; that Mr. Parnell replied that would obtain such 
insurance for the bank, and that might consider itself protected 
from such loss from then on; that Parnell had been writing insurance 
for the bank from the time its incorporation 1906 1907; that 
they took his advice and reposed confidence his judgment mat- 
ters insurance; that had previously measured the 
burglar-proof safe inside the vault, get information for the de- 
fendant company upon the issuance prior policies, and was 
familiar with the vault and the location its safe-deposit boxes; 
that March 1919, Parnell brought the policy the bank when 
the board was session, and that the president, James Cassler, 
went out the meeting and received the policy from Parnell; that 
the former asked Parnell, delivering the policy, whether that was 
the policy had asked for their protection for the securities the 
safe-deposit boxes the vault, and was assured that was; that the 
policy was then put the safe, and there remained until after the 
robbery; that April 1919, representative the American 
Surety Company called the bank, and told the assistant cashier 
that did not believe the bank had insurance covering loss from the 
safe-deposit boxes the vault; that calling Parnell telephone, 
the president the bank was assured Parnell that such loss was 
covered the policy; that about week later, one Hutchinson, 
employee Parnell, came the bank and the presence the 
assistant cashier said that Mr. Parnell had sent him tell them that 
that policy was what they wanted, and that they were protected under 
it; that, few days after the robbery, Parnell and the adjuster the 
defendant company were the bank, and Parnell again asserted 
that the bank was fully protected for the securities held trust 
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the vault; that later, November 1919, Parnell admitted, the 
presence witnesses, the foregoing matters the request the 
bank, the assurance which had given them the protection 
the policy, the execution and delivery the policy result and 
his statement the time delivery the coverage the policy; 
that that occasion, after Parnell left, statement addressed the 
bank was dictated, embodying the statements made Parnell, and 
which, little later, signed, the statement being offered evidence. 
addition, plaintiff offered certificate issued the insurance com- 
missioner Pennsylvania, showing the defendant company’s certifi- 
authority appointing Parnell its agent. 

Upon these averments facts, which have endeavored simply 
give the substance, plaintiff relies for the reformation the policy 
question. this point would well have clearly mind 
the legal principles which govern determining the question the 
plaintiff’s right the relief sought. These are definitely settled 
the authorities, and may succinctly stated follows: First, 
reform written contract the ground mutual mistake, the court 
must able ascertain with reasonable certainty from the evidence, 
the exact contract which the parties had agreed upon, but failed, 
through mistake, put into writing. this cannot done, reforma- 
tion cannot had. Second, the writing sought reformed, 
presumed express correctly the intention the parties, and this 
presumption can only overcome testimony that clear and con- 
beyond reasonable controversy. Third, mutual mistake the 
parties, that is, the bank and the insurance company, must shown; 
not the mistake one, but the mistake both; and this case, 
the agreement set the plaintiff that made agent the 
defendant company, the plaintiff must show that the agent had au- 
thority make the agreement question. 

Applying the case here these legal principles, would appear, 
for more reasons than one, that plaintiff’s bill cannot sustained. 
the first place, the plaintiff has not established that measure 
proof which the law requires, that is, with clearness and certainty, 
that the agreement with the defendant company’s agent was averred 
the bill. clear that the plaintiff had carried burglar insurance 
with the defendant company from 1913. This consisted three poli- 
cies, and that January, 1919, these were surrendered and canceled, 
and $50,000 policy taken out their place. None these policies 
covered insurance outside the burglar-proof safe. The policy, 
therefore, that the plaintiff claims have been seeking, was radi- 
different policy, far its coverage was concerned. The agree- 
ment upon which plaintiff relies the policy involved the suit 
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was telephone conversation February 1919, between James 
Cassler, the president the bank, and Mr. Parnell, the agent the 
defendant company. substance, testifies that bonds which their 
eustomers had purchased were coming from Cleveland, and that 
they did not have room for them the safe, and that the bank was 
keeping them the safe-deposit boxes the vault outside the 
safe; that the presence Cassler, the cashier, called 
Mr. Parnell with reference the insurance. The witness testifies 
chief 


What did say regarding the issuance policy? 
asked how much insurance wanted. What did you tell him? 
Fifty thousand what told him. What was said then? 
Then asked him when that insurance would into said, 
now.’ made the remark, ‘Are protected from now on?’ 


And you were asking them for policy the like which you 
had never had before? <A. Yes, sir. You testified chief that you 
ealled Mr. Parnell February 8th and told him that you wanted 
policy insurance cover the bonds and securities safe-deposit 
boxes the vault outside the safe, belonging customers. that 
true? Yes, sir. You are sure that? Positive? 


This testimony corroborated certain extent Cassler, 
who says was present when the telephone conversation occurred. 
When asked what heard James Cassler ask for over the tele- 
phone, 


near can recall, said that wanted insurance cover 
the safe-deposit boxes and the bonds that were getting and held 


This the whole testimony the plaintiff the agreement 
the time was made. What followed the time the delivery 
the policy, and any subsequent date, simply corroborative 
what Mr. Cassler testifies the agreement was. says that March 
3d, while directors’ meeting, Parnell came the bank, and 
was called out the meeting, and Parnell handed him the policy 
insurance. When asked what then occurred, testified: 


asked him whether that was the policy that asked for our 
protection, for our bonds held trust the safe-deposit boxes the 
vault. What did say? assured was. What did 
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‘you with the policy then? Took the vault, and put 


the safe, and went back the directors’ meeting.’’ 


one else was present when the policy was delivered. Some 
month six weeks later, being told representative the Ameri- 
can Surety Company that the bank was not protected, Mr. Cassler 
says called Mr. Parnell telephone. says: 


You knew his voice? Yes; and asked him whether 
were fully protected our bonds held trust our safe-deposit 
boxes the vault. assured that were fully protected. 
Did you tell him why you were asking? <A. No; 


This testimony what the agreement was, even not contro- 
verted, could hardly held sufficiently clear and convincing 
justify the relief sought. But becomes wholly inadequate the 
light the evidence and the surrounding facts. clearly appears 
that, handling insurance matters for the defendant company, Mr. 
Parnell had always referred the same Reed Co., Pitts- 
burgh, who for many years were the general agents for the defendant 
company Western Pennsylvania, with notation what was 
desired that, when the policy was issued the company, was re- 
ceived Parnell from Reed Co., and, when entered his records, 
the policy was delivered him and the premiums collected. Mr. 
Parnell testifies that was Holsopple February 1919, 
shown his diary, and saw Mr. Cassler, who spoke him about 
$50,000 additional insurance; that they had large amount bonds 
and securities that time, and might not have them long, and wanted 
know they could cancel reduce the insurance the near 
future; that went home, and the next day wrote letter Reed 
Co., for the additional insurance, the letter being Defendant’s Ex- 
hibit the letter states: 


have policy No. 206,930, covering for $50,000 the 
First National Bank Benson Borough, Holsopple, Pa. Bind $50,000 
additional insurance policy, but before issuing the policy they desire 
know whether not they can place this insurance for short time, 
and possible have insurance written from time time 
cover while they have large amount securities, bonds, 
soon receive your reply, will take the matter 
with them and advise you.”’ 


The following day Reed Co. replied: 
have your letter February 7th, and are binding $50,000 


additional insurance. have referred your inquiry the head 
office see they can work out proposition which would accept- 
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able the assured. You will advised immediately upon receipt 
the home office 


February 14th Reed Co. again write Parnell, which 
they say: 


your letter February 7th, the corporation has 
stated that the policy must written premium charge for the 
additional ‘amount insurance the assured requires. This insurance 
can reduced increased any time and the premium will 
calculated pro rata basis. This very equitable arrangement, 
and trust that will secure the bank’s order write the addi- 
tional $50,000 have been binding.’’ 


‘ 


This followed Parnell’s letter February 19th Reed Co., 


issue bank burglary policy for $50,000 additional insur- 
ance, accordance with your letter the 8th inst. binding same. 
Premium payable three annual installments. This policy being 
written with the understanding that they can secure pro rata can- 
any time accordance with your letter the 14th inst. 
Please let have the new policy your earliest convenience.’’ 


this Reed Co. reply February 20th, acknowledging the 
receipt the letter, and state that they are having the policy written. 
further states that received the policy about February 25th, and 
the best his knowledge mailed the bank, was his custom; 
that was not Holsopple again until March 20th, which date 
collected the premium; that Mr. Cassler that time spoke him 
form insurance covering bonds and securities the vault, 
written per cent. less rates, and asked him inquire into that 
form insurance. stated that, this form insurance could 
secured, they would cancel the other form; that thereupon, the 
same date, wrote Reed Co. the letter (Exhibit with refer- 
ence the matter, and received their reply March 24th (De- 
fendant’s Exhibit this reply they state that, the insurance 
written cover bonds and securities exclusively, discount from 
the regular bank burglary rates per cent. applies. They then 


intimate that the bonds and securities are kept the vault. 
Please note that the policy covers only per cent. the amount 
the insurance granted the policy money and securities the 
vault outside the safe. might add that this only fire-proof 
vault, and would very difficult obtain any great amount 
insurance money securities not kept the safe, and the premium 
for such insurance would very 
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From this correspondence, written time when lawsuit was 
not contemplated, the purpose and intention Parnell clearly 
manifest. the correspondence nowhere appears that Parnell 
sought obtain the first instance policy different from those 
previously issued; other words, policy covering the safe-deposit 
boxes the vault outside the safe. find would be, not only 
ignore his testimony wholly, but ignore the almost indubitable evi- 
dence contained the letters which wrote and. received the time, 
covering the very matter question. This the court cannot do. That 
later made certain verbal statements, and signed paper incon- 
sistent with his testimony the stand, quite evident. But this 
does not alter the vital fact, clearly disclosed the correspondence, 
that was not mistaken the policy which applied for, 
received, and delivered. The bank may have been mistaken the 


the policy, but that not sufficient which found 


reformation. Not one party, but both, must mistaken. 

the place, the testimony fails establish parol contract 
insurance complete itself, and fully determined upon all its 
general terms. will not say that the details were not agreed 
upon, because was the same prior insurance, for the reason 
that plaintiff setting and claiming very different policy from 
that heretofore issued. The alleged parol agreement fixes time 
limit for the policy, nor the amount the premium paid. 
established rate existed, and hence consideration was agreed upon. 
The court has not the power, let alone the disposition, fix for the 
parties the premium which should paid for hazard greatly 
that the company had never before assumed it. How can 
the oral contract, lacking such vital particulars, substituted for 
the policy issued 

the third place, there substantial evidence that the agent, 
Parnell, had any power authority make the contract question. 
such authority found his form contract with the defendant 
company, nor the certificate sent the defendant the state de- 
partment Harrisburg, nor the license issued the agent the 


state Pennsylvania. the contrary, his contract with the com- 
pany provides: 


given the agent shall bind the corporation any respect, until 
the same has been approved, ratified, and confirmed writing the 
general manager the 


addition, the testimony shows that Parnell never, during the 
course his agency, made prepared the policies burglary 


A 
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insurance, and never the. policies the com- 
pany. His sole duty appears have been solicit insurance, deliver 


the policies, and collect the premiums. The evidence shows that 


charge the department burglary insurance New 
York, had the deciding voice the issuance policies, and that all 


applications for burglary insurance had submitted for action 


the home office. 

And, finally, the plaintiff was guilty gross negligence failing 
read the policy during the months that was his possession. 
The president accepted the policy for the bank without reading it, 
the assurance, says, that was the policy that had asked for, for 
the protection the bonds held trust the safe-deposit boxes 
the vault. casual examination the policy would have shown 


that this was not the fact. knew that was new kind policy 


which they had never had before, from this company any other. 
must have known that the risk the company such policy, 
covering the contents the vault, would very much greater than 
one covering the contents the burglar-proof safe, and that the 
premiums such policy would correspondingly higher. saw 
the amount the premium paid the policy delivered, and knew 
that was just the same the $50,000 policy taken out the 
preceding January. Besides this, his suspicion what the policy 
covered, was raised few weeks later, and still did not read the 
policy; and still again, when was practically assured agent 
the American Surety Company, that the policy could not cover the 
safe-deposit boxes, still did not read the policy, although lying 
his hand the safe, contenting himself with Parnell 
the coverage the policy. And this inaction, this persistent 
failure the part the bank that which ordinary prudence 
and demanded, continued until after the loss Such 
action constitutes law supine negligence, such justly bars the 
plaintiff from the equitable relief which now seeks. 

Many authorities might cited sustain the legal propositions 
announced this opinion, but few only are necessary: 

Measure proof: Howland Blake, 624, 627, Ed. 
Northwest Imp. Co., 229 584, Sup. Ct. 796, Ed. 1330; 
Philippine Sugar Estates Co. Philippine Islands, 247 385, 
Sup. Ct. 513, Ed. 1177. 

establishment the exact contract agreed upon: Travelers’ 
Insurance Co. Henderson, Fed. 762, 390; New York 
Life Insurance Co. McMaster, Fed. 63, 532. 
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Mutual mistake: Cooper Insurance Co., Pa. 299, Am. 
544; Levinton Ohio Insurance Co., 267 Pa. 448, 110 Atl. 295; 
Riegel American Insurance Co., 140 Pa. 198, Atl. 392, 
857, and cases cited, Am. St. Rep. 225. 

Power agent bind company: Benner Fire Insurance Co., 
229 Pa. 75, Atl. 44, 140 Am. St. Rep. 706, and cases cited; Hottner 
Insurance Co., Super. Ct. 46. 

Negligence failing read policy: Bailey Lisle Mfg. Co., 
Fed. 257, 152 and cases cited; Rinker Etna Life Insur- 
ance Co., 214 Pa. 609, Atl. 82, 112 Am. St. Rep. 773; Great West- 
ern Mfg. Co. Adams, 176 Fed. 325, 615. 

follows that the bill must dismissed. 


ISSUANCE CASHIER’S CHECK PAYMENT 
FOR BANK STOCK HELD NOT FRAUDULENT 


Duke, Supervisor Banking Johnson, Supreme Court Wash- 
ington, 221 Pac. Rep. 321 


Larsen, the president the Scandinavian American Bank 
Tacoma, purchased from Dean Johnson, vice-president and 
trustee the bank his stock the bank, giving him payment 
therefor cashier’s check the bank for $31,250. After the check 
was cashed its amount was charged the direction Larson 
the account Jafet Lindeberg, who then had deposit, according 
the books the bank, checking account upwards $150,000. 

Subsequently the bank became insolvent and was taken charge 
the state supervisor banking for liquidation. The latter 
this action sought recover from Johnson the sum $31,250, 
alleging that had received that sum from the bank fraudulently 
and without consideration and means collusion with the presi- 
dent the bank. 

was held that the payment Johnson was not void 
use the bank’s funds pay Larson’s private debt, since 
appeared from the evidence that Larson had authority charge 
the amount the payment Lindeberg’s account. was also held 
that the fact that the amount the cashier’s check was not 
immediately charged Lindeberg’s account was not 
from which fraud sufficient avoid the transaction could 
presumed. judgment for the defendant was affirmed. 


Action Duke, Supervisor Banking against Dean 
Johnson. Judgment for defendant, and plaintiff appeals. Affirmed. 
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Guy Kelly, Oakley, and Thomas MacMahon, all Tacoma, 
and Robt. Abel, Tacoma, for appellant. 
Bronson, Robinson Jones, Seattle, for respondent. 


FULLERTON, J.—This action the state supervisor 
banking, the officer charge the liquidation the Scandinavian 
American Bank Tacoma, recover from the respondent, Dean John- 
son, the sum $31,250. grounds for recovery, alleged the 
complaint that Johnson, while vice-president and trustee the bank 
named, fraudulently and collusion with the president the bank, 
and without consideration, took from the vaults the bank the sum 
sought recovered. Issue was taken the allegations the com- 
and trial was had which resulted judgment favor 
respondent. The supervisor banking appeals. 

The facts concerning which there little dispute are 
these: the early part the year 1919, the respondent 
was resident the state NewYork. was then some 
years age and had just been discharged from army service. 
not have sufficient funds establish bank his own account, 
but was desirous investing such money did have banking 
business some place the Coast, either joining with 
‘others the establishment new bank becoming connected 
established bank. had heard Mr. Jafet Lindeberg, 
was reputed him wealthy and also reputed connected 
with number banks severally located places the different coast 
states. wrote Mr. Lindeberg, his address San Francisco, 
stated him his and his desires, and inquired 
the possibility acquiring connection with some one the banks 
which Mr. Lindeberg was interested. The Scandinavian American Bank 
Tacoma had shortly theretofore increased its capital stock from 
$400,000 $1,000,000, and some part this stock was offered for sale 
the general public premium $25 per share. Mr. Lindeberg 
answered the letter informing the respondent this fact, and telling 
him that the president the bank, Mr. Larson, would 
New York certain time named and would personally consult with 
him concerning the matter. Afterwards Mr. Larson met the respond- 
ent New York City, which meeting agreement was entered 
into whereby the respondent agreed purchase 250 shares the 
newly issued capital stock the Tacoma bank price $31,250, 
and Mr. Larson agreed that consideration the purchase would 
repurchase from the respondent the shares mentioned the price the 
respondent paid for the same should the respondent thereafter become 
dissatisfied with his purchase; the agreement purchase being made 
avoid the necessity personal investigation the situation 
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the part the respondent. Thereafter the respondent purchased the 
shares stock, paying for them full cash, and thereupon Mr. Lar- 
son put writing his agreement repurchase the stock. seems 
have been the mutual understanding between the respondent and 
Mr. Larson that the respondent should have part the conduct 
the bank, and appeared the bank take his duties Janu- 
ary, 1920. was then elected vice president and trustee the 
bank. was first assigned the duty meeting the new cus- 
tomers the bank, but owing the somewhat inadequate quarters 
which the business the bank was conducted, his office assignments 
were unsuitable for this purpose, and thereupon sought from Mr. 
Larson other employment and was put upon outside work. soon 
dissatisfied with this work, felt that did not -bring 
him contact with that part the bank’s business which de- 
sired become efficient. then announced Mr. Larson that 
was dissatisfied with his purchase, and asked that Mr. Larson make 
good his promise take the bank stock off his hands. This Mr. 
Larson did, giving him check the bank for the amount 
the respondent had paid therefor, and taking assignment the 
stock himself. This transaction took place November 13, 1920. 
The respondent placed the check for collection with bank San 
Cal., and was forwarded the payor bank, and paid 
November 18, 1920. Shortly thereafter the respondent 
severed his connection with the bank. For some few days following 
the delivery the check, perhaps until the check was actually cashed, 
the bank’s books were balanced some form counter charge, not 
made very clear the record. the payment the bank 
the amount thereof was charged the direction Mr. Larson the 
account Jafet Lindeberg, who then had deposit with the bank, 
according the books the bank, checking account upwards 
$150,000. The bank was found insolvent February, 1921, 
and was then taken charge the state supervisor banking for 
liquidation. 

Among the disputed questions fact, the right Larson 
direct the amount the cashier’s check charged the account 
Lindeberg. The negative this proposition rests wholly the 
testimony Lindeberg. His testimony appears the record 
deposition taken San Francisco, Cal. the taking the deposi- 
tion Lindeberg appeared counsel. answers ques- 
tions put him counsel for the supervisor banking, stated 
that Larson had authority make the charge and that had not 
subsequently ratified it. however, refused ‘on 
the advice his personal counsel answer pertinent questions con- 
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questions concerning the right Larson check against his account, 
basing his refusal the ground that his answers might tend in- 
criminate him. the other side, was shown that Larson had 
over long period time freely exercised the right draw checks 
upon and direct charges made against the account. These 
their total amounted large sum, and several the individual 
items were considerable amounts. There was also exhibited 
power attorney executed Lindeberg and his wife Larson and 
two others authorizing them jointly transact the general business 
the makers the power attorney the state Washington. 
was shown also that Larson individually usually, not uniformly, 
exercised the power conferred, and there showing that Lindeberg 
ever questioned his authority do. 

the evidence whole the trial court determined the fact 
against the contention the supervisor, and are not inclined 
disagree with its conclusion. The deposition Lindeberg was nothing 
more effect than parte statement, and not worthy the 
eredence usually imparted such statements. His refusal answer 
with the inference that his business relations with Larson 
and the bank were not only dishonest but criminal, and the inference 
that the facts were told his personal liberty would endangered. 
Assuredly, under these, court justice may 
permitted doubt the truthfulness any his statements. 

The appellant further contends that the credit Lindeberg’s ac- 
count shown the books the bank was fictitious rather than 
real. This claim founded the fact that the bank then held 
Lindeberg’s obligations for amount possibly excess his check- 
ing account. But the bank had not then attempted exercise 
right set-off, even conceding had such right. then recognized 
the account checking account, and long did so, Lindeberg 
his authorized agent were privileged draw checks thereon. What 
might have been the resulting conditions were the bank then insolvent 
imminent danger insolvency need not discussed. There 
contention evidence that was so, nor there any claim 
that payment worked unlawful preference under the bankruptey 
act. 

The appellant further argues that the transaction was void because 
was payment the private debt Larson from the funds the 
bank. But this can the effect the payment only case Larson 
was without authority pay out the funds Lindeberg 
with the bank. had such authority, the transaction does 
not differ from the ordinary transaction where depositor with 
bank draws check upon his deposit account. true cashier’s 
check was issued the respondent, but this not such unusual 
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cireumstance even excite suspicion, much less circumstance, 
will avoid the transaction. but form check which 
the bank lends its credit the purchaser the check, the purpose 
being make available for immediate use banking circles. 
Nor sufficient avoid the check that the amount 
thereof was not immediately charged Lindeberg’s account. What 
may have been the reason for the delay not shown, but clearly 
not circumstance from which fraud sufficient avoid the entire 
transaction can presumed. There was attempt prove direct 
evidence the charges fraud contained the complaint. Nothing 
but the naked facts and their attending circumstances were shown, 
and these, conclude, not warrant disturbing the judgment 
the trial court. 

The judgment affirmed. 

MAIN, J., and BRIDGES and MITCHELL, J.J., 


FUNDS COLLECTED TRUST COMPANY 
AGENT HELD SPECIAL DEPOSIT 


Pacific Building Loan Association Central Bank Trust Co., 
Supreme Court Washington, 221 Pac. Rep. 313 


The defendant trust company, agent for the plaintiff build- 
ing and loan association collected loans and stock for 
the association, receiving commission one per cent. the 
amount collected. check forwarded the trust com- 
pany the loan association for $2,110.46, which was the amount 
collected less the commission, was not paid because failure 
the trust company. 

The plaintiff filed special deposit claim with the supervisor 
banking, but the claim was allowed general one. This action 
was then brought for the purpose having the amount due the 
plaintiff adjudged special deposit. 

was held that the deposit question was special deposit 
since there was nothing show mutual understanding that 
was general deposit, since the bank made charge for handling 
the fund, and since the plaintiff could not check upon the account. 
was also held that the right the plaintiff have the deposit 
declared special deposit was not affected the fact that the 
funds the trust company for the plaintiff were 
commingled with other funds. 

judgment for the plaintiff was affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 115. 
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Action the Pacific Building Loan Association against the 
Central Bank Trust Co. and others. Judgment for plaintiff, and 
defendants appeal. Affirmed. 

Venables, Yakima (H. Rigg, Yakima, counsel), 
for appellants. 

Lyle, Henderson Carnahan, Tacoma, and Richards Fontaine, 
Yakima, for respondent. 


PEMBERTON, J.—The respondent corporation, doing build- 

ing and loan business, with its principal office Tacoma. Its loans 
and stock subscriptions are paid monthly. For the purpose collect- 
ing the amounts due, appointed the Central Bank Trust Company 
Yakima its agent. list the names the persons indebted 
respondent was furnished the bank each month. the 24th 
each month the bank would fill the amount collected, and return 
respondent the statement, together with the amount due, less per 
eent. for collection. The persons paying the money the bank 
passbooks issued them respondent, which were 
made the bank for the amount paid. January 24, 1921, the 
bank received from respondent the list those indebted, and there- 
after forwarded respondent its cashier’s check for the amount had 
the sum $2,110.46, less its commission $21.10. This 
check was not paid, because the failure the bank. 
the time its failure, there was not less than $14,000 cash held 
the bank. Respondent filed special deposit claim with the supervisor 
banking. The claim was allowed general claim. This action 
was instituted for the purpose having the same adjudged special 
deposit. The trial court entered findings and judgment favor the 
respondent, from which this appeal taken. 

Appellant contends that ‘‘in far the bank was concerned, and 
far the entry made and the books kept, the account the 
association was all respects identical that general depositor,’’ 
and that upon the bank receiving the proceeds collection 
comes the debtor the person forwarding the collection, relying 
the case Bowman First National Bank, Wash. 614, 211, 
Am. St. Rep. 870, and Hallam Tillinghast, Wash. 20, 
329. 

the case Washington Shoe Manufacturing Co. Duke 
218 Pac. 232, held that: 


more than the intent one party the deposit 
necessary—the intent both parties must shown concur either 
expressly implication. the case now before there 
are facts which would indicate that the depositor 
intended other than make general deposit. true that, 
the time the deposit was made, the bank through its officers and 
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employees, entertained intention, which was not disclosed the 
depositor, treat the deposit other than general one. This un- 
disclosed intention cannot made determine the nature the 
transaction. The apparent mutual assent the parties, essential 
the formation contract, must gathered from their outward 
expressions and acts, and not from unexpressed 


next contended that the funds were commingled with other 
funds the bank, and order special deposit necessary 
trace the funds into the hands the supervisor, relying Rugger 
Hammond, Wash. 85, 163 Pac. 408; Heidelbach Campbell, 
Wash. 661, 164 Pac. 247; Zimmerli Northern Bank Trust Co., 
Hammond, the bank repudiated its trust, and said: 

the trustee openly ignored the trust, manifestly cannot 
presumed that will act preserve the trust fund for the 
beneficiary, but, the contrary, will presumed have treated and 


handled his own without reference the rights the bene- 


this however, the court distinguishes the rule, when says: 


decision Carlson Kies, Wash. 171, Pac. 808, 
(N. 317, was controlled the presumption that the 
insolvent bank had not paid out the trust fund but had preserved 
having hand all times cash largely excess the 
amount the trust fund, and never having denied the existence 
repudiated the trust.’’ 


The rule that the money cannot followed after has passed into 
the hands the supervisor and commingled with other funds not 
the law this state. Carlson Kies, Wash. 171, 134 Pac. 808, 
(N. S.) 317; Heidelbach Campbell, Wash. 661, 164 Pac. 
247; Central Bank Trust Co. Ritchie, 120 Wash. 160, 206 
Pac. 926; Raynor Scandinavian American Bank, 122 Wash. 150, 210 


only necessary show, therefore, that the gross assets 
the bank, not its net assets, have been augmented the deposit which 
sought Raynor Scandinavian American Bank, 
supra. 

There nothing the testimony that would support the theory 
that there was mutual understanding that the deposit question was 
general deposit. The bank was charging per cent. for handling 
this fund for respondent. Respondent could not check upon this ac- 
The court properly found that the fund was special deposit. 

The judgment the trial court will affirmed. 

MAIN, J., and MITCHELL, FULLERTON, and BRIDGES, 
JJ., coneur. 
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TRANSFER NOTE ASSIGNMENT 
SEPARATE PIECE PAPER 


Stevens Keegan, Supreme Court Kansas, 220 Pac. Rep. 1050 


The defendant gave his promissory note for $289 
with the execution contract between the defendant and the 
Lyon-Taylor Company, which was the trade-name Price. 
The note was transferred the Puritan Manufacturing Company, 
another trade-name under which Price carried business, and was 
thereafter transferred the First National Bank Iowa City, 
collateral security for indebtedness Price. The transfer 
was not made indorsement the note, but assignment 
the note separate piece paper. 

The note subsequently came into the hands the plaintiff who 
brought this action recover thereon. was held that the de- 
fendant had the right set any defenses against the plain- 
tiff that might have set against the original payee the 
note. Therefore, the defense was interposed that there had 
been failure performance the contract connection with 
which the note was given, the plaintiff’s recovery was limited the 
actual amount the defendant’s indebtedness Price. 


Action Stevens against Keegan. From judgment 
for less than the amount demanded, plaintiff appeals. Affirmed. 

Walter Griffin, Marysville, and Crane, Topeka, for 
appellant. 

for appellee. 


JOHNSTON, J.—This action was brought Stevens 
recover from Keegan $289 upon promissory note executed 
Keegan. was awarded judgment for $117.45, but the balance 
his claims was disallowed, and hence appeals. 

The note was given connection with the execution contract 
between the defendant, hardware merchant, and the Lyon-Taylor 
Company, trade-name for Price, and consideration the 
note Price was furnish the defendant certain merchandise and 
advertising matter, and instructions that went therewith, given 
away prizes voting contests customers the defendant. The 
purpose which was stimulate sales and increase the business 
the defendant. The following guarantee was given: 


f 


similar decisions see Banking Law Journal Digest (Second 
Edition) 78. 
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Sales Guaranteed. Sales preceding months were 
Next months are hereby guaranteed $31,200, and, 
0.92 per cent. said sales does not amount $289, hereby 
agree pay purchaser the deficiency cash. also agree 
send our bond the sum $1,000 cover this 


The merchandise was sent within five days, but was alleged 
that they were not sent for several weeks after that time, and the de- 
fendant was thereby subjected much damaging criticism. was 
further alleged that the Lyon-Taylor Company Price did not in- 
the sales the defendant $31,200, but, the contrary, the 
sales were only $12,766.62. There were allegations fraudulent rep- 
resentations obtain the contract, but the court its instructions 
advised the jury that this claim had not been sustained, and they were 
wholly disregard the allegation fraud. The note was attached 
the contract, which contained statement that the payee was au- 
thorized detach when the order for goods was accepted. was 
detached and transferred the Puritan Manufacturing Company, 
which was also trade-name under which Price business, 
and the Puritan Manufacturing Company was transferred 
the First National Bank Iowa City, collateral security for 
indebtedness Price. The transfer, however, was not made 
indorsement thereon, but there was assignment the note 
separate piece paper. Because the failure the company and 
Price perform the contract, claim damages the sum $125 
for the default was made. The defendant, however, acknowledged 
indebtedness Price the sum $117.45, that being 0.92 per 
the gross sales for the period agreed to, and tendered the 
same into court, well bond which the Lyon-Taylor Company 
had given him for the faithful performance the contract. the 
end the trial general verdict was returned favor the de- 
fendant, and with the following answers special questions: 


Was the Puritan Manufacturing Company the holder and 
owner the note sued on, the 9th day August, 1913, and 
the time the written assignment said note separate piece 
was made the First National Bank Iowa City, Iowa? 

es. 

Did the Puritan Manufacturing Company acquire the note 
sued from the Lyon-Taylor Company indorsement the Lyon- 
Taylor Company the back said note, ‘Lyon-Taylor Company, 

Did the Puritan Manufacturing Company assign said note 
the First National Bank Iowa City, Iowa, written assignment 
said note, and other notes, separate piece paper? Yes. 

Did the First National Bank Iowa City, Iowa, acquire the 
note sued upon collateral security notes held said bank 
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against the Puritan Manufacturing Company about the 9th 
day August, 1913? Yes. 

Did the plaintiff take the indebtedness the Puritan 
Manufacturing Company with the First National Bank Iowa City, 
Iowa, about June 1915, and receive from said bank the notes. 
the Puritan Manufacturing Company, and the note sued upon 
this action, with other notes given collateral security for said in- 
debtedness? Yes. 

Did the plaintiff, the time the commencement this 
action, hold the note sued upon collateral security for the 
indebtedness the Puritan Manufacturing Company which had been 
held the First National Bank Iowa City, Iowa, about the 
9th day August, 1913? Yes. 

Did the Lyon-Taylor Company furnish everything enumerated 
the contract between itself and defendant Keegan the 
said Keegan? Yes. 

the time the note sued upon was turned over the First 
National Bank Iowa City, Iowa, had been indorsed follows: 

Would the First National Bank Iowa City, Iowa, 
the note sued upon collateral security had not been 
indorsed the Lyon-Taylor Company? Yes. 

Did Thomas Farrell, the cashier the First National Bank 
Iowa City, Iowa, rely the indorsement the back said note 
the time accepted collateral security? No. 

Did defendant Keegan report the amount his gross sales. 
the Lyon-Taylor Company each days for the period one 
year covered the contract? No.’’ 


The plaintiff moved for judgment the special findings, and 
brings the case here the pleadings, findings and judgment alone. 
former appeal the case was held substance that the trans- 
fer the note the First National Bank Iowa City, Iowa, did 
not vest with title holder due course, and that was open 
the defenses set the defendant. Stevens Keegan, 103 
Kan. 79, 172 Pac. 1025. Nothing found the record the second 
trial show different relationship the the note than 
was made appear the former trial, and hence the defendant was 
entitled show any defenses had the note. The defendant had 
the right set the defenses against the plaintiff that might have 
made against the original payee, and the contention that was not 
entitled claim damages the action against the plaintiff without 
materiality, damages were allowed the jury. 

contended that, the findings show the Lyon-Taylor Company 
furnished defendant everything specified the contract, the plaintiff 
was entitled recover the full amount the claim. The 
pleaded, however, that the company had failed to. perform the condi- 
tion that the goods were furnished within five days after the 
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was made, and that the delay several weeks defeated the 
purpose for which the contract was made. The company had under- 
taken increase the defendant’s sales certain amount, and 
here also there was failure performance. special questions 
this phase the case were submitted the jury, and the ab- 
sence the evidence special finding, adverse the claims 
the defendant, must assumed that these elements were deter- 
mined the jury harmony with the general verdict. Anderson 
Pierce, Kan. 756, Pac. 633; Samson Zimmerman, Kan. 
654, Pac. 757. 

appears that the Lyon-Taylor Company and Price gave the 
defendant bond for the faithful performance the contract, and 
said that the defendant should have looked that bond for 
nonperformance. While could have resorted the bond for the 
breach the contract, was sense exclusive remedy. The 
fact that bond for defendant’s protection had been given did not 
preclude the setting defense the note that the consideration 
for which was given had failed partially failed. suit having 
been brought upon the note, was competent for the defendant 


settlement the entire controversy single action. 


There are some other made, which have been examined, 
but none them find any material error. 
Judgment affirmed. 
All the Justices 


EXTENSION AGREEMENT, MADE WITHOUT 
INDORSER’S CONSENT, RELEASES HIM 


Blucher Meuly, Court Civil Appeals Texas, 247 Rep. 391 


One Horacefield made five notes payable Cleveland. One 
them was for $2,000. Cleveland indorsed all the notes Sherman, 
and Sherman indorsed them blank Blucher. After the note 
for $2,000 was transferred Blucher, the time payment the 
note was extended. The defendant, Sherman, alleged that this ex- 
tension was made without his knowledge consent. The evidence 
this was conflicting, but the court decided the issue favor 
Sherman. 

Blucher contended that because the maker the note was in- 
solvent, his residence unknown, and was not party the 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 453. 
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suit personal service, the indorser, Sherman, was not discharged 
because the extensions without his consent because failure 
bring the suit time. 

The court held that Sherman was not liable the $2,000 note, 
there was evidence support finding that the extension was 
made new agreement based new consideration without 
his knowledge consent. 


Actions Blucher against Horacefield and others and 
Margaret Meuly and others against Horacefield and others. From 
judgment for plaintiffs, but discharging certain indorsers, plain- 
tiff Blucher appeals. Affirmed. 

Ward, Corpus Christi, for appellant. 

Boone, Pope Savage, Corpus Christi, for appellees. 


COBBS, J.—This was consolidated suit and grew out land 
transaction and the material issue here based upon $2,000 note, 
one series four vendor’s lien notes each dated March 22, 1916, 
executed Horacefield, payable Cleveland; note No. 


for the sum $2,000 payable August 1918; notes Nos. and for 


the sum $1,000 each payable August 1919, and August 1920, 
and note No. for $1,330.75, due August 1921—all 
bearing interest the rate per cent. payable annually. The ex- 
press vendor’s lien was retained secure their payment. The notes 
provide the usual clause that all the notes may matured the 
option the holder, case default the payment principal 
interest. These five notes were June 1916, instrument 
writing, transferred Cleveland Sherman. the 12th 
day August, 1916, instrument writing, said four notes 
were transferred Sherman and duly indorsed blank 
Blucher. 


Each said notes had the following indorsement thereon: 


value received, hereby sell, transfer, and assign 
Sherman, without recourse me. [Signed] Cleveland. [Signed] 
Sherman. 16, 1917, Int. pd. 8/1/17; Aug. 24, 1918, 
Int pd. 


There were other outstanding prior vendor’s lien notes secured 
the same land favor Margaret Meuly and Amelia Meuly, who 
sued herein recover judgment and foreclose their lien. They as- 
signed their notes Gus Noyes, and, the notes are admittedly 
superior all the other notes, becomes unnecessary discuss 
those notes. 
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The real controversy, reduced its utmost from lengthy details 
the simplest issue, appellee’s liability indorser the 
$2,000 note above described, being the second note. 

The case was tried the court without jury, and the judgment 
was with foreclosure for appellant for the full amount his notes 
against Horacefield, but execution ordered, being nonresident, 
and against appellee Sherman for $4,758.39, the amount the three 
remaining notes and interest thereon, but nothing favor appel- 
lant against appellee account his indorsement the said $2,000 
note. The judgment provided that the proceeds applied any 
the second lien then first applied the three notes upon which 
was held. 

Sherman, appellee, was liable Blucher, appellant, indorser. 
Obviously the trial court held that appellee was discharged. order 
hold appellee the indorsement, the appellee having pleaded his 
discharge, appellant pleaded that, after the note was transferred 
appellant, Wayne Wood and Swanson, for valuable con- 
sideration, agreed and obligated themselves guarantee the payment 
said two notes and pay per cent. interest after August 1918, 
and that appellant’s right against the others would not any 
manner prejudiced, and that Swanson and Wayne Wood are 
liable for the payment thereof. 

Appellant further alleged Swanson and Sherman 
represented appellant that they and Wayne Wood had obligated 
themselves consideration for the extension the time payment 
one the said notes guarantee the payment all the notes, 
and that, such extension were made, would not affect his liability 
said notes, and upon such representations sought recover against 
each one them the payment said notes, principal, interest, and 
attorney’s fees, addition all other liability the parties and each 
them. 

The defense this was denial that made any extension agree- 
ment whatever, but that the extension agreement was made without 
his knowledge consent; that was made for valuable considera- 
tion paid and promised paid said Wood and Swanson 
appellant, and reason thereof the time the payment the note 
was extended and the original contract changed, and the rate in- 
terest increased, all without the knowledge consent appellee. 

agreement extension indorsed follows the note: 


pd. 8/1/18. agreement this note extended 
August 1919. agree pay interest the rate per cent. 
per annum from August 1918. Wayne Wood, Trustee, 
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Swanson, Mgr: The note was payable about August 
1918, with per cent. interest from August 


The proof clear that the extension the note was made, but 
whether was done with appellee’s knowledge consent dis- 
puted issue fact. There was proof pro and con, but the judg- 
ment the court the issue was decided squarely favor appellee. 

contended appellant because Horacefield, the maker 
the note, was insolvent, and his residence unknown, and not party 
the suit personal service, therefore under the authorities under such 
appellee, the indorser, was still liable the note, and 
was not discharged for any reason, whether because such exten- 
sion without his consent because released failure bring the 
suit time. 

true under such the holder the 
note may excused from promptly suing. Statutes, art. 
1843; Hanrick Alexander, Tex. 501; Burrow Zarr, Tex. 
476, 783; Insall Robson, Tex. 130; Toole Bank (Tex. 
Civ. App.) 168 423; Bank Morse (Tex. Civ. App.) 
417; Patterson Walker (Tex. Civ. App.) 612. 

But there are other grounds upon which the judgment the court 
may sustained, fully supported the testimony, and the absence 
special findings may supported the evidence 
upon other issues. Reed Brewer, Tex. 144, 418. 

There was evidence that the extension agreement was made without 
appellee’s knowledge consent, which, true, would have sustained 
his plea release from the first note. The trial court could have dis- 
charged him because doubt found from the evidence that the 
extension was made new and valid agreement based upon new 
consideration without his knowledge consent. Reed Brewer, 
Tex. 144, 418; Burke Cruger, Tex. 67, Am. 102; 
Zapp, Tex. Civ. App. 375, 938; Baker 
Wahrmund, Tex. Civ. App. 268, 1023. 

Appellant contends that under the provisions the several notes, 
all equal dignity, the holder only had the option declare them 
all due, and the indorser had such right, and therefore all the series 
should treated one contract, and hence the statute that required 
the timely institution the suit fix the liability the indorser 
did not apply, citing Patterson Walker (Tex. Civ. App.) 135 
612, support his contention. 

Suppose the notes considered one contract, yet such contract 
provided that each the several notes should mature several dif- 


ferent dates, and that disposes that contention. there were any 


| 
| 


THE BANKING LAW JOURNAL 291 


fraud made contended for appellant, that question has been 
decided against him, and the judgment the trial court will not 
disturbed his finding that issue against the alleged fraud. 

find error law assigned committed the court that 
should cause reversal and the evidence supports the issues fact 
found the trial court, and the judgment therefore affirmed. 


CONVERSION TRUST FUNDS BANK’S 
CASHIER 


Southern Trust Commerce Bank San Diego Savings Bank, Cali- 
fornia District Court Appeals, 212 Pac. Rep. 385 


Barber, the the San Diego Savings Bank, the 
defendant, was the guardian John Wood. Barber deposited 
funds belonging Wood his personal account with the de- 
fendant and also account the name Barber, 
guardian John Wood. Thereafter, Barber issued checks against 
these accounts and drew out the money which converted his 
own use. one instance, Barber used trust funds pay his in- 
debtedness the defendant bank. 

action the Southern Trust Commerce Bank, ad- 
ministrator the estate John Wood recover from the de- 
fendant bank the amount the trust funds misappropriated 
Barber, was held that the defendant bank was not chargeable 
with knowledge Barber’s dishonest purpose the time when 
drew the money from the bank. The court, therefore, held that 
the defendant bank was liable only for that part the trust fund 
which was used satisfy the indebtedness Barber the de- 
fendant bank. The bank’s liability for this amount was based 
the ground that Barber, making the payment, represented the 
bank and that, therefore, the bank was chargeable with 
knowledge that the money offered was stolen money. 


“ 
as 


Action the Southern Trust Commerce: Bank, 
the estate John Wood, against the San Diego Bank. 
parts judgment favoring defendant, plaintiff appeals. 


See, also, Cal. App. 294, 187 Pac. 435. 


Glen Munkelt and Wright all San for 
appellant. 


Sweet, Stearns Forward, San for respondent. 


similar decisions see Banking Law Digest 
Edition) 781. 
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CONREY, J.—Appeals from stated parts judgment the 
superior court San Diego county action recover judgment 
for the amount certain trust funds estate, which funds were 
deposited defendant bank one Barber, guardian the 
estate. 

The complaint counts, but relates only transactions. 
There are two counts for each transaction except one, which set 
forth three counts. The court gave judgment for the plaintiff its 
first and second counts, and favor the defendant all the 
other counts. The plaintiff appeals from that part the judgment 
which runs favor the defendant. There also appeal the 
defendant, but counsel for defendant admit that the judgment against 
defendant should affirmed, because conceded that the funds 
were, that instance, paid the defendant, the time when they 
were embezzled the guardian. 

its findings the court determined that March 20, 1914, and 
for several years prior thereto, and until the month May, 1916, 
Barber was the defendant bank; that such cashier 
said Barber had exclusive charge the tellers and clerks, and that 
all said tellers and clerks took their orders from him cashier; that 
such cashier had control and custody the bank’s money 
and accounts, subject the direction the president the bank and 
the bank’s board directors, which board the said Barber was 
member; that from the 7th day January, 1914, down the month 
May, 1916, said Barber was also the guardian the person and 
estate John Wood; that John Wood died the day May, 
1917, and that the plaintiff the duly appointed and qualified 
administrator his estate. The specifications insufficiency the 
evidence justify the findings the court not challenge any the 
foregoing findings fact. 

Upon the third and fourth causes action the court found, and 
there now contention the 


about the 29th day June, 1914, the said 
Barber received certificate deposit from the Farmers’ National 
Bank Corning, Iowa, for the sum $8,271.12 payable 
Barber, guardian. That the funds represented said certificate 
deposit were the funds John Wood. That the said Barber 
indorsed said certificate deposit and placed the same his personal 
eredit with the defendant, San Diego Savings Bank, and that said 
Barber deposited the said $8,271.12 his personal account with 
said defendant for the purpose and with the intention embezzling, 
misappropriating, and converting the said sum, and the whole thereof, 
his own use, and that the said sum was said Barber 
embezzled, misappropriated, and converted his own use. 
That the said sum $8,271.12 deposited the personal account 
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said Barber with the said defendant, and embezzled and con- 
verted the use said Barber, has never been paid said 
John Wood, any one authorized receive the same for him.’ 


But the court further made the following findings, concerning 
which, and each them, appellant specified and now contends that the 
evidence insufficient justify the same: 


not true that the said defendant San Diego Savings 
Bank with knowledge the reasons and purposes for which said 
sum was deposited the personal said Barber, and, 
with knowledge that said Barber withdraw the said 
sum from personal account for his own use and benefit, permitted 
the said Barber withdraw the said sum $8,27 1.12 from his 
personal account, and allowed the said sum converted the 
uses said Barber. But, the contrary, the court finds that 
the said certificate deposit was received the usual course 
business, and was deposited said Barber the usual course 
business said bank, and without any knowledge whatever the 
part said defendant bank, and without any notice all its 
part the reasons purposes for which the said sum was deposited 
the personal account said Barber, and with knowledge 
notice that the said Barber intended withdraw said sum for 
his own use benefit. That said defendant never had any 
knowledge that the same any part thereof was embezzled con- 
verted the use said Barber, was never paid the said 
John Wood, any one authorized receive the same for him. 
That not true that the said sum $8,271.12, which was withdrawn 
aforesaid, any part portion thereof, was used said 
Barber pay his indebtedness the defendant San Diego Savings 
Bank, pay any indebtedness said Barber said defend- 
ant, that said defendant bank received any benefit whatever from 
the said sum $8,271.12, from any part portion thereof.’’ 


the remaining causes action the findings fact are similar 
those last above set forth, with the exception that some instances 
the moneys John Wood received Barber were deposited 
account the name Barber, guardian John Wood; 
whereas, the remaining instances, the money, the form checks 
drafts the order Barber, guardian, was deposited the 
personal account Barber. Appellant contends that the the 
Iowa certificate deposit, and certain other instances, respondent 
bank received the benefit these moneys this, that the trust funds 
were used make good overdrafts Barber his personal 
was shown that from time time checks issued Barber against 
his personal when the balance his credit was not sufficient 
meet them, were cash for week time little more 
less) and not charged his account until the showed 
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eredits sufficient meet them. But appellant was prove, and 
the evidence does not show, the definite fact that any time the funds 
John Wood were used meet any such deficit Barber’s bank 
account. The evidence, therefore, was sufficient justify the court 
its finding that the funds John Wood were not used pay any 
indebtedness Barber the defendant bank, other than the one 
transaction wherein the court gave judgment favor the plaintiff. 

Appellant does not contend any officer the bank, other than 
Barber himself, had actual knowledge his misuse these trust 
funds. other words, the bank was without knowledge his mis- 
appropriation the funds, and was without knowledge his intention 
misappropriate said funds, unless the fact that himself was 
director, and was cashier the bank, and had charge, custody, and 
eontrol its money and accounts, hereinbefore stated, sufficient 
charge the bank with knowledge the dishonest intentions and acts 
the said Barber, concerning the funds received him 
guardian the estate John Wood. 


are three ways which bank may incur liability and 
compelled make good deposits that have been misappropriated 
the fiduciary: (1) violation its part the contract, express 
implied, between and the owner the fund. The reason for the 
bank’s liability based upon the general principle that the bank can- 
not discharge its obligation depositor except payment strict 
conformity the contract deposit. (2) appropriating the fund, 
either with without the fiduciary’s consent, the payment the 
latter’s debt the bank. The reason for the bank’s liabiliy based 
upon the general theory that the owner fund may follow into 
the hands and recover from any person who has not innocently 
given value therefor. The action for money had and received 
appropriate form action this class assisting the 
fiduciary accomplish the misappropriation, the bank having knowl- 
edge, actual constructive, that the fraud being about 
perpetrated the fiduciary. The reason for the bank’s liability 
that knowingly makes itself party fraud, and must make good 
the loss that results from the 1915C, 
note, 519. 


manifest that the defendant this action not liable under 
either one the first two conditions last above stated. The bank paid 
the demands the depositor presentation his checks, strict 
conformity the contract deposit, and did not appropriate. any 
the trust money the payment Barber’s indebtedness the bank, 
except the one instance which have referred. only remains 
determine whether not the defendant, reason Barber’s 
knowledge his own dishonest purposes the time when drew 
out the money from the bank, was chargeable with that knowledge, 
and thereby made itself party the fraud. 
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put the matter concretely, let take the item wherein 
appears that Barber drew his check guardian, payable his own 
personal order, for $500. marked the check ‘‘Bard loan’’ (but 
there was such loan), and drew out the money. Since has not 
been accounted for any other way, may say that very time 
intended and did embezzle that sum $500. guardian 
was not under obligation keep the fund deposit the bank. 
the ordinary course business the bank was bound honor his 
checks. If, the stated facts, any liability exists, must rest upon 
the theory that the bank itself was aware the depositor’s wrongful 
intention, and was therefore bound withhold the payment which 
otherwise was entitled. 

the general rule law that principal presumed have 
same knowledge his agent, counsel for appellant admit that there 
exception the effect that, where the agent has interest 
adverse that his principal, will not presumed that has 
communicated his knowledge his principal. doubt that the 
law. But counsel for appellant seek apply this case limitation 
that exception, which limitation that, where the principal 
corporation, the corporation bound the knowledge its manag- 
ing officer, even though such officer has interest adverse his prin- 
cipal, and that this true where such managing officer the only 
one acting for the corporation. support this contention they 
refer McKenney Ellsworth, 165 Cal. 326, Pac. 75; Williams 
Hasshagen, 166 Cal. 386, Pac. National Bank San Mateo 
Whitney, 181 Cal. 202, 183 789, 298. These decisions 
must read the light the fact that each the matter 
involved was financial transaction wherein the bank was directly 
interested party. Thus the McKenney Case the president the 
bank, and who affairs, held note made him the 
defendant for $7,500. The payee transferred this note the bank, 
for value and before maturity, without indorsing the note, other- 
wise informing any other officer the bank, that had received from 
the defendant $5,000 applied this note. Holding that the bank 
had notice this defense, the court said: 


familiar rule that principal bound the knowledge 
his agent, acquired the course the agency, rests upon the presump- 
tion that the agent will communicate the principal the facts learned 
him, his duty do. But, says the appellant, where 
agent corporation dealing with the corporation transaction 
its own behalf, will not presumed that will communicate 
his principal facts affecting the transaction. Bank Burgwyn, 110 
Cal. 246, Pac. 997. This is, doubt, the general rule regarding 
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the imputing principal notice facts known agent, who 
is, the particular transaction question, acting interest 
adverse that his principal. But the rule not without exceptions. 
the agent fact acting for his principal the transaction, even 
though may have opposing personal interest, ‘it his duty, not- 
withstanding his interest, communicate his company (principal) 
any facts his possession, material the transaction, and the law 
will therefore presume, favor third persons, that made such 
communication.’ Bank Pittsburg Whitehead, Am. Dec. 186, 


the bar the defendant did not any fiduciary 
relation the estate Wood. Defendant was simply the debtor 
Barber guardian, Barber personally, contract pay him 
much money demand. The depositor’s act demanding and 
receiving the money from the bank might prepare him for committing 
the intended crime, but was not part the act embezzlement. 
When applied his own use the money withdrawn, ceased 
act for the bank. The manner which the guardian should keep his 
trust funds, how should dispose them, were not matters 
which the bank had any duty investigate, any interest protect. 
Therefore the knowledge which Barber had, his own dishonest inten- 
tions plans, was not knowledge which would presumed have 
communicated the defendant. 

that one transaction this case wherein, have seen, the 
judgment the plaintiff, the act embezzlement con- 
sisted the payment defendant funds the estate Wood, 
satisfaction indebtedness Barber the defendant. There the 
defendant chargeable with knowledge the facts known the 
because the unlawful act itself represented the defendant. 
therefore became his duty the defendant, his principal that 
transaction, inform that the money offered payment the bank 
was stolen money, and will presumed, such case, that this duty 
was performed. the other hand, transaction which the bank 
not party, the bank officer does not owe the bank any duty 
communication, and the presumption that such communication has 
been made does not arise. the matter now under consideration, the 
misconduct Barber was violation his duty the trust 
estate. was that alone, and alone was guilty. have 
examined the decisions rendered other jurisdictions, which 
counsel refer. nearly all them the bank was party interest, 
which received benefit from the misappropriation the trust funds. 
This was Lowndes City Nat. Bank, Conn. Atl. 151, 
(N. 408, from which counsel for appellant have quoted 
great length. And even there the court was careful point out that 
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bank does not undertake supervise and safeguard trust 
look after the appropriation such funds when withdrawn. 
The liability there enforced was distinctly based upon the principal 
that— 


bank may not actively and knowingly participate mis- 
appropriation trust funds. may not become active co-operating 
agency that end, and such co-operation directly contribute the 
consummation the wrong.’’ 


Finally contended appellant that the defendant bank had 
constructive knowledge Barber’s misappropriations, and 
fore liable. This point based upon evidence proving that during the 
period these defaleations, and for some time prior thereto, the said 
Barber had conducted himself that should have been 
object suspicion and investigation the part the bank; that 
was using liquor frequently, was interested race horses, and that 
thereby had attracted the attention least two directors the 
bank, and others, the fact that was unworthy the trust bank 
That had thus conducted himself fact about which 
there doubt. But does not appear that these matters had been 
disregarded the bank far they were brought the atten- 
ion the officers. Mr. Gilmore, president the bank, had noticed 
that some Barber’s checks were temporarily carried cash items 
before they were entered against his account. ‘‘He would take the 
items shortly after spoke him about them. might several 
days afterward.’’ Gilmore denied that had any suspicion that 
Barber was drinking and never heard that was the habit visit- 
ing saloons was living beyond his means. never followed 
Barber’s accounts. Mr. Sefton was vice-president the bank and 
its principal stockholder. ‘‘I had not heard during these years that 
Mr. Barber was living beyond his means, playing the races, ete. 
one had spoken about his living beyond his means, that 
was playing the races. heard rumors the effect that was drink- 
ing quite heavily. also heard rumors the effect that was. 
running around saloons great deal, but never saw him what 
would consider under the influence liquor. heard one report the 
effect that was running with women.’’ Mr. Sefton one time be- 
came disturbed about these matters such extent that employed 
firm detectives and had Barber ‘‘shadowed’’ night and day for 
period over days. The result was that received report 
detail showing that there was absolutely nothing that would justify the 
rumors. further that time had three reports that had been 
made, one regard woman, and two regard drinking, run 
down detail, and they were found absolutely This was 
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about the year 1914, which would contemporaneous prior most 
the dates covered the present action. Said witnesses denied 
that during the time question they ever heard anything irregular 
Barber’s accounts. 

view the foregoing evidence, the court was not bound 
decide that the board directors respondent bank were negligent 
the performance their duties, and that but for such negligence 
Barber could not have out his embezzlements. Assuming, with- 
out deciding, that negligence the part the board directors 
the defendant bank relation the integrity their cashier would 
have any force supporting the claimed liability the defendant 
bank this case, are not permitted here assume that such 
negligence existed. The implied finding the court the contrary, 
and that finding supported the evidence showing what was done 
the officers upon whom the responsibility rested. They did use 
some and they did make some investigation. The fact that they 
did not investigate further and actually discover the facts which doubt- 
less would have caused them remove Barber from his position 
proves error judgment. But does not necessarily 
prove negligence. The president directors moneyed institution 
are not required law adopt system espionage relation 
their officers. ‘‘Should any circumstances transpire awaken just 
suspicion their want integrity, and suffered pass un- 
heeded, different rule would prevail loss ensued; but, without 
some fault the part the directors, amounting either negligence 
Sup. Ct. 924, Ed. 662, 674. 

The judgment affirmed. 

SHAW, J.; JAMES, 


FAILURE PRESENT CHECK PRIOR CLOS- 
ING BANK 


Sinclair Refining Co. Keith, Supreme Court Oklahoma, 221 Pac. 
Rep. 1003 


The defendant, who was indebted the plaintiff company 
the sum $300, delivered check payable the plaintiff for that 
amount the plaintiff’s representative Sulphur, Okla. The 


similar decisions see Banking Law Journal Digest (Second 
949. 
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check was drawn local bank. The defendant requested that 
the check cashed once, and stated that the money take 
the check was the drawee bank, and that the plaintiff held 
the check would its own risk. also demanded and 
received receipt for the amount the check. 

The check was delivered Saturday. was immediately 
forwarded United States post Wichita, Kan., indorsed 
the plaintiff and returned for presentment the bank. The 
bank was open the following Monday and Tuesday. After the 
close business Tuesday was taken over the State Bank- 
ing Department and did not again open its doors. Prior the 
failure the bank, the check had not been presented for payment. 

was held that under the the failure the 
plaintiff present the check within three days after delivery 
constituted unreasonable delay, and that the defendant was dis- 
charged from liability thereon. judgment for the defendant 
was affirmed. 


Action the Sinclair Refining Company against Keith. 
From judgment for defendant, plaintiff appeals. Affirmed. 
John Young and John Haste, both Sulphur, for plaintiff 


error. 
Lewis, Davis, and Long, Sulphur, for defendant 


error. 


FOSTER, C.—This action was commenced the district court 
Murray county, the 17th day August, 1922, the Sinclair 
Refining Company, corporation, plaintiff error, plaintiff below, 
against Keith, defendant error, defendant -below, recover 
the sum $300 alleged due bank check drawn the 
defendant error and made payable the order plaintiff error. 
The parties will hereinafter referred they appeared the 
court below. 

The action arose the following manner: the month 
February, 1922, and prior thereto, Claude Wright represented the 
plaintiff Sulphur, Okl., marketing and distributing oil and 
natural gas produced and manufactured the plaintiff. The head 
office the plaintiff that timé was Wichita, Kan. Joe Wright 
and Julius Greenwood were associated with Claude Wright market- 
ing and distributing the products the plaintiff, but sustained 
contractual relations with the plaintiff. and prior February, 
1922, the defendant owed plaintiff sum money and 
the afternoon February 18, 1922, between the hours and 
o’clock m., settlement was reached between plaintiff and defendant 
whereby the defendant executed and delivered Claude Wright his 


| 
7 | 
7 | 
7 i 
" 


300 THE BANKING LAW JOURNAL 


for $300, made payable the plaintiff and drawn the Bank 
Commerce Sulphur, Okl. Immediately upon the delivery 
said check Claude Wright, and the same afternoon, was for- 
warded United States post Wichita, Kan., indorsed the 
plaintiff and returned for payment said bank. The day following 
was Sunday, and the bank did not open for business that 
but Monday, February 20, and Tuesday, February 21, 1922, 
the bank was open for business. After the close business 
February 21, 1922, the bank was taken over the State Banking 
Department Oklahoma, and has not opened its doors for business 
since that time. The check had not been returned for presentment and 
payment said bank prior its failure, and the plaintiff brought 
suit said check, alleging that presented said check for payment 
said Bank Commerce due course business; that payment was 
refused and alleging that the defendant was indebted the sum 
$300, with interest per cent. from February 18, 1922, and 
demanding judgment accordingly. 

was the claim the defendant that the time the delivery 
the check the plaintiff gave specific instructions present the 
for payment that had funds said bank pay 
the same the 18th day February, 1922, and that, reason 
the negligence the plaintiff failing present said check for pay- 
ment requested, the defendant was discharged from liability. 

jury was waived, and the cause tried the court. Findings 
fact and conclusions law were made and filed the trial court 
the request the plaintiff. The court then entered judgment favor 
the defendant, and the plaintiff brings the cause regularly 
appeal this court. 

The trial court made the following findings fact and conclusions 
law: 


That the check was executed and delivered February 18, 
1922, somewhere near the end banking hours for that day. The 
court not able determine whether after the closing banking 
hours just before the banking hours, but about that time. 

That the day the execution said check was Saturday. 

That the Bank which the check was given, 
‘was open, receiving deposits and paying off all checks presented 
Monday, February 20th, and February 

That said bank closed its doors and has not transacted 
business since closing said doors the evening February 21, 1922. 

That said check was not presented for payment prior 
the closing said doors said bank. 

That said check was given upon settlement account 
between Keith and and Claude Wright and Julius Green- 
wood, who were business Sulphur, Okl., said time, selling the 
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output the Sinclair Refining Company under contract between 
the said Sinclair Refining Company and Wright. 

That said check has never been paid. 

conclusion law the court the opinion that plaintiff 
must fail this because said check was not presented for pay- 
ment after the same had been executed and delivered within reason- 
able time said delivery. therefore the judgment the court 
that the plaintiff take nothing this action, and that the defendant 
have judgment for his 


There are only two propositions argued the plaintiff its brief 


grounds for reversal, namely: First, that the court erred its 


findings fact; second, its conclusions law. 

conceded the plaintiff that all the findings fact accord 
with the weight the evidence, except the sixth finding fact. 
are unable find any conflict the evidence whatever upon the 
proposition that the defendant owed the plaintiff $300 and that 
executed and delivered his check payment the indebtedness. 
This, understand it, accords with the allegations defendant’s 
answer and admitted the plaintiff. 

matter fact the trial court intended find out the 
sixth finding fact mentioned that the indebtedness was owing 
Keith Wright, Claude Wright, and Julius Greenwood, 
individually, instead the plaintiff, such finding was not prejudical, 
since both sides are agreement the proposition that the indebted- 
ness was owing the plaintiff. The court was perhaps unfortunate 
the choice language used, and what the court, doubt, intended 
say was that the $300 check was given settlement account 
due the defendant the plaintiff, whose business Sulphur was 
handled Wright, Claude Wright, and Julius Greenwood, 
owners contract taken the name Wright. That this 
true made evident the language the court used its 
sions law. 

The chief reliance the plaintiff, however, placed upon alleged 
error the court its conclusions law. The trial court found 
conclusion law that the check controversy had not been 
presented for payment the bank within reasonable time after its 
execution and delivery. insisted the plaintiff that Claude 
Wright, agent the plaintiff, had authority, express implied, 
indorse the check for the plaintiff, and thus necessity arose 
forward the check the plaintiff its place business Wichita, 
Kan., for indorsement and return due course and that the 
time employed thus transmitting the check was not unreasonable 
delay, and quotes authorities support the rule law 
that the authority agent collect accounts and receive money 
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and check payable his principal carries with implied authority 
indorse checks for his principal. 

argues that the tme employed doing this necessary thing 
not unreasonable delay. have quarrel with plaintiff over 
the correctness the rule law insisted upon, but not think 
has any application the facts disclosed the record before us. 
The defendant testified that, when the check was drawn and delivered 
Claude Wright the afternoon February 18, 1922, requested 
that the check cashed once; that the money take the check 
was the bank, and that the plaintiff held the check would 
its own risk; and demanded and received receipt for the money. 
This testimony was corroborated the testimony Julius Greenwood, 
who testified that heard the defendant make this request 
passed out the door, upon leaving Wright’s place business, the 
afternoon February 18, 1922. While Claude Wright disclaimed 
any recollection this statement the defendant, was matter for 
the court determine under the evidence before whether not 
such request had been made the defendant. Our conclusion that 
this request the defendant, believed the court, was sufficient 
impart information the plaintiff that the Bank Commerce was 
failing condition the time, and cast upon the plaintiff the burden 
the risk delay involved forwarding the check Wichita for 
indorsement. 

these not think the plaintiff justified 
assuming the risk that the bank might fail while said check was being 
forwarded Wichita, Kan., and then upon the happening the event, 
hold the defendant liable for the loss. 

Our statute provides: 


check must presented for payment within reasonable time 
after its issue the drawer will discharged from liability thereon 
the extent the loss caused the Section 7856, Compiled 
Oklahoma Statutes 1921. 


The question what constitutes reasonable time for presenting 
checks for payment has very generally been held depend upon the 
circumstances each case and the relations which exist between the 
parties the transaction. 


rule with reference what reasonable time presenting 
checks for payment regulated largely the rules that obtain 
eases bills and notes. the absence exceptional circumstances 
such reasonable time has been held the shortest period within 
which, consistently with the ordinary employments and duties com- 
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mercial business, the duty presentment and demand can per- 
formed; and this period has been held very generally depend upon 
the circumstances the case and the relations which exist between the 
parties. The nature the instrument and the facts the 
particular case have always been considered passing upon 
question reasonable unreasonable time.’ 


Again, page 506, the same author says: 


obtaining the money, and must present and demand payment within 
reasonable time. If, however, the holder has knowledge 
the precarious condition the bank, must present the 
check for payment once the first opportunity, the drawer will 
relieved from liability.’’ 


Corpus Juris, page 539, said: 


check like bill exchange must presented for payment 
within reasonable time and what reasonable time will depend 
the circumstances each particular case. many instances 
the time, the mode, and the place receiving check and the relations 
the parties must considered determine whether not there 
has been due presentment, and determining what reasonable 
time regard must had the usage trade business and the 
particular facts, any, attending the particular action 


Where check drawn and made payable payee, residing 
place distant from the place payment, the rule law allowing 
reasonable time for the passage the check United States mail 
and from the residence the payee has application, where the 
payee accepts the check with notice that any delay presentment 
the dangerous. such situation, the payee does not 
decline acceptance the check, and not the drawer must carry 
the risk failure the bank while the check being sent the 
payee for indorsement. 

While denied that Wright had authority, express implied, 
from plaintiff indorse checks delivered payment accounts 
owing, conceded and the evidence clearly shows that Wright did 
have authority receive money and checks payable the plaintiff, 
and this authority, think, carried with the power accept the 
check full payment the account and discharge defendant from 
further liability. 

Whether the instant case the trial court found from the conflict- 
ing evidence before that the check was delivered the plaintiff under 
circumstances which operated cast upon the plaintiff the burden 
any risk for delay the presentment the check and discharge 
defendant from all liability, whether found, under the peculiar 
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surrounding the transaction and the situation the 
parties reference the precarious condition the bank the time 
the check was drawn and delivered, the plaintiff failed present the 
check for payment within reasonable time, its conclusion law 
involved finding every special thing necessary found 
sustain the general finding and conclusion, and will given the effect 
the verdict jury upon conflicting testimony, and, reasonably 
supported the evidence, will not disturbed the Supreme Court. 
Shenners Adams, Okl. 368, 148 Pac. 1023; McCann 
al., Okl. 264, 103 Pac. 694. 

After careful examination the entire record are convinced 
that the trial court committed error its decision, and the judg- 
ment therefore affirmed. 


ALTERATION BILLS LADING PLEDGED 
SECURITY 


Saugerties Bank Delaware Hudson Co., Court Appeals New 
York, 141 Rep. 904 


The defendant railroad delivered wheat shipped under bills 
.lading the Durant Elmore Company, the consignee, without 
taking the bills lading. Under the terms the bills 
lading the Durant Elmore Company, the consignee, without 
defendant should not have delivered the wheat without surrender 
the bills lading. 

the Durant Elmore Company changed the dates 
the bills lading and delivered the bills the plaintiff bank 
security for loan. The company failed time when only 
part the loan had been paid. The plaintiff then brought this 
action recover damages for the defendant’s failure deliver 
the wheat covered the bills lading. The question presented 
was whether the defendant’s failure require the surrender 
the bills lading delivery the wheat was the proximate cause 
the plaintiff’s loss. 

appeared that the original dates the bills antedated the 
date which they were delivered the bank several months, 
whereas the bills after the alterations bore dates preceding the 
date delivery the bank only few days. was held that 
had change the dates been made the plaintiff would have 
been put inquiry concerning the situation and would not have 
accepted the bills. was the consignee’s act changing the dates 


similar decisions see Banking Law Journal Digest (Second 
129. 
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the bills confer upon them appearance genuine bills 
outstanding that made possible use them. Without the 
alteration the defendant’s failure take the bills would have 
resulted harm. was therefore, that the defendant’s 
omission was not the proximate cause the loss, which 
was made possible the intervening act the consignee which 
could not reasonably have been anticipated the defendant. 
judgment dismissing the action was affirmed. 


Action the Saugerties Bank against the Delaware Hudson 
Company. Frim judgment the Third Appellate Department (204 
App. Div. 211, 198 Supp. 722) affirming judgment the 
Trial Term entered findings dismissing the complaint, plaintiff 
appeals. Affirmed. 

Jermain Savage, Albany, for appelant. 

Lewis Carr, Albany, for respondent. 


HISCOCK, the months July, August, September, 
October, and November, 1909, there were delivered rail carrier 
Buffalo large number cars wheat for transportation and which 
were delivered the defendant the final carrier and trans- 
ported Oneonta. This wheat was shipped under bills lading, 
issued the time shipment, which were the ‘‘order’’ character 
and which corporation known the Durant Elmore Company 
was named consignor, consignee, and party notified. The 
wheat was delivered the consignee Oneonta few days after 
shipment, and upon its order subsequently shipped other destinations 
and parties. Although was provided bills lading them- 
selves and also the Penal Law (Consol. Laws, 40, 365) that 
the wheat transported under these bills lading should not 
delivered without taking the latter, the defendant matter fact 
delivered the wheat the Durant Elmore Company without sur- 
render the bills lading. 

The Durant Elmore Company May 17, 1910, was short alike 
money and moral principles, and changed the dates these 
bills lading from dates which averaged several months prior May 
17, 1910, dates which preceded that date only few days and 
then presented the bills the plaintiff security for loan which 
was granted thereon. short time thereafter the borrower failed, 
and only part its loan having been paid plaintiff brought this 
action against defendant for damages, because would not and 
not deliver the wheat covered the bills lading which had been 
thus taken security. The question whether the failure defend- 
ant take the bills lading delivery the wheat should 
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have done was the proximate cause plaintiff’s loss. not think 
that was. 

that the bills lading they were left the hands the 
Durant Elmore Company the delivery the wheat were ‘‘spent 
bills’’ and that their dates preceded the date when they were delivered 
plaintiff security long period that the latter would have 
been put upon suspicion and required make some inquiry concern- 
ing the situation and which inquiry, course, would have led the 
information that the wheat covered the bills had been delivered. 
This obvious. Some these bills lading antedated the date 
their use with plaintiff ten months, and bill lading for such 
commodity wheat covering comparatively short distance trans- 
portation presented ten months after the wheat was shipped would 
bound excite the suspicion any reasonably cautious person. 
understand it, this not denied. counsel nowhere 
disputes it. Therefore, these bills lading had been presented 
their original form, they would not have been accepted, and defend- 
ant’s omission take them would not have resulted damage 
the plaintiff. The act which made them available for use and which 
justified the plaintiff accepting them security was the conceded 
crime the consignee changing the dates the bills lading 
take them out the class ‘‘spent bills’’ and confer upon 
them appearance genuine bills outstanding accordance with 
ordinary custom. say this criminal act made possible use 
without they should not have been used and the defendant’s 
omission would have resulfed harm. 

Under these circumstances fail see how can said that its 
omission was the proximate cause plaintiff’s injury. the first 
place, has been found matter fact that was not such proximate 
cause, and ordinarily determined as, question fact 
whether there has been such connection between cause and effect 
make the former proximate. Milwaukee St. Co. Kellogg, 
94.U. 469, 475, Ed. 256. But disregard this particular 
finding fact then have other findings that between defend- 
ant’s omission and plaintiff’s injury there has intervened the criminal 
act third party without which the injury could not have occurred. 
There has been produced great amount legal literature and num- 
berless opinions this subject proximate cause which impos- 
sible and undesirable attempt review. But think that there 
one fundamental rule, which has been clearly established the 
sion the subject, which not decisive this case, and that the 
one that the act party sought charged not regarded 
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proximate cause unless clear sequence with the result and 
unless could have been reasonably anticipated that the consequences 
complained would result from the alleged wrongful act; that the 
consequences were only made possible the intervening act 
third party which could not have reasonably been anticipated then the 
sequential relation between act and results would not regarded 
established come within the rule proximate cause. Pullman 
Palace Car Co. Laack, 143 242, 260, 261, 285, 
215; Liming Cent. Co., Iowa, 246, 251, 252, 
66; Trapp App. Div. 362, 365, 366, Supp. 
130; Milwaukee St. Co. Kellogg, supra, 474, 475, 
672, Am. St. Rep. 715. 
Hoffman King, supra, the rule stated follows: 


damage must the proximate result the negligent act. 
must such the ordinary mind would reasonably expect 
probable result the act, otherwise liability 


Laidlaw Sage, supra, the headnote fairly states the rule 
laid down the opinion that— 


proximate cause event that which, natural and 
continuous sequence, unbroken any new cause, produces that event, 
and without which that event would not have and the act 
one person cannot said the proximate cause injury 
when the act another person has intervened and directly inflicted it.’’ 


Milwaukee St. Paul Co. Kellogg, supra, written: 


generally held, that, order warrant finding that 
negligence, act not amounting wanton wrong, the proximate 
cause any injury, must appear that the injury was the natural 
and probable consequence the negligence wrongful act, and that 
ought have been foreseen the light the attending 


When come the application this rule the present case, 
sustains the judgment which has been rendered. Under ordinary cir- 
one chargeable with damages because has not 
anticipated the commission crime some third party. said, 
however, that view the penal statute which has been referred 
and the other facts appearing the record defendant ought 
have anticipated that left these bills lading outstanding they 
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might fraudulently used and that this would crime, and that 
therefore should charged with anticipation the crime which 
has been committed. opinion this course reasoning cannot 
sustained. might very well that the defendant leaving the 
bills outstanding might charged under question fact with 
anticipation that they might presently used, although the wheat had 
been delivered. know that this kind wrongdoing not in- 
frequent, and party might charged with the obligation foresee 
it. That, however, not the offense about which are talking. Bills 
lading which had become absolutely, stale and useless were 
resurrected into condition life the crime forgery, and there 
nothing indicate that this offense common that the defendant 
ought have anticipated it. Certainly cannot said, matter 
law, that ought have anticipated what took place, and there not 
only finding fact that should have anticipated but the 
findings and the refusals find are directly opposed any such 
theory that. 

opinion impossible fairly and logically escape the 
and binding force Mairs Baltimore Co., 175 
which has been rendered. that case carrier delivery goods 
failed take bill lading issued therefor which, although not 
marked was fact nonnegotiable. The bill was 
subsequently altered make negotiable, and was transferred 
bona fide transferee. was held that, while the carrier was 
probably guilty criminal offense under the statute already re- 


ferred to, there could recovery the subsequent transferee 


damages because the illegal act the carrier, unless had suffered 
and appreciable damages result the illegal act, and 
was held that the omission the carrier was not the proximate cause 
injury, but that the cause this was the criminal act forgery 
performed upon bill lading whereby was made appear 
negotiable. other words, the omission the carrier was not the 
proximate cause damages when there had been the criminal inter- 
vention third party which made possible perform the act 
causing the damages. What was said that case seems pre- 
cisely fit the present one. was said: 


is, therefore, apparent that the plaintiff could not have been 
induced part with any property make loans upon this bill 
lading had remained the form which was originally exe- 
was induced take for the reason that appeared 
negotiable. was deceived reason the forgery and for this the 
defendants were not responsible. The forgery was not the direct 
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proximate result the omission take the bill lading, but was 
the independent and felonious act another Page 414 


For these reasons think that the judgment appealed from should 
affirmed. 


ANDREWS, (dissenting). 


FOREIGN TRUST COMPANY ENTITLED ACT 
TRUSTEE 


Eddy’s Estate, Northern Trust Co. Eddy, Supreme Court 
California, 221 Pac. Rep. 635 


resident his death, left real property located 
California. the will the decedent, his son and 
Trust Company were named executors and trustees. The will 
was probated and thereafter, letters testamentary were 
issued California the decedent’s son. Subsequently, the latter 
filed his final account and petition praying that the residue 
the estate distributed him and the trust company 
trustees. decree was entered denying distribution the trust 
company. The decree was reversed upon appeal, appearing that 
the trust company had complied with the laws California for the 
purpose enabling business that state. 


Petition Jerome Eddy for distribution the estate 
Arthur Eddy, deceased, petitioner and the Northern Trust Com- 
pany, testamentary trustees. From decree denying distribution 
the trust company, appeals. Reversed. 

Phelps Winston and Frederick Winston, all Los Angeles 
(Jerome Kann, Los Angeles, counsel), for appellant. 

Gibbs, Pasadena, and Leland Allen (Louis Board- 
man, San Francisco, counsel), for respondent. 


WASTE, J.—This appeal prosecuted the Northern Trust 
Company, corporation one the trustees named the 
last will and testament Arthur Eddy, deceased, from the decree 
distribution rendered the matter said estate, particularly from 


similar decisions see Banking Law Journal Digest (Secona 
Edition) 350. 
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that part wherein appellant was denied the right act trustee 
under said last will and testament. The questions involved are very 
similar those considered the Estate Myra Josephine Wellings, 
Deceased (L. 7351) 221 Pac. 628, this day decided. 

Arthur Eddy was, the time his death, resident the 
state Illinois, and left real property the county Los Angeles 
this state. His will was admitted probate the state Illinois, 
and letters testamentary were issued thereon the Northern Trust 
Company and Jerome Eddy, son the decedent, who were 
named the will executors and trustees. Thereafter, copy 
the will and the probate thereof, duly authenticated, was filed 
the superior court Los Angeles county, and letters testamentary 
were issued said Jerome Eddy. due course administration 
Jerome Eddy, executor, filed his final account and petition for 
distribution, praying, among other things, that the residue the es- 
tate distributed appellant herein and said Jerome Eddy, 
trustees, pursuant the terms the last will and testament 
Arhur Eddy, deceased. hearing said petition, the lower court 
distribution the estate accordance with the will the 
except that the petition the Northern Trust Company 
cotrustee with Jerome Eddy was denied. from that portion 
-of the decree that has appealed. 

The appeal the judgment roll alone. not disputed here 
the last will and testament Arthur Eddy, deceased, prop- 
-erly gives, devises, and bequeaths unto the said Northern Trust Com- 
pany and Jerome Eddy, trustees, all the residue the es- 
tate the decedent trust and upon the trusts, purposes, and condi- 
tions set out the will. Neither disputed that the appellant 
has complied with the laws the state California for the purpose 

the authority the Estate Myra Wellings, Deceased, 
supra, that portion the decree the lower court which denies 
distribution appellant Northern Trust Company, cotrusee with 
Jerome Eddy, reversed. 
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Questions Based Banking Decisions Published 
the March Issue This Magazine 


The questions given below are based the decisions and 
articles published the March issue The Banking Law 
Journal. After each question given the page the March 
issue where the answer the question may found. 


Checks 


person having accounts two banks draws check one 
them payable the other. The check delivered agent who 
instructed deposit the payee bank. The agent indorses the check 
and presents the drawee bank for payment. The bank pays the 
amount the check the agent, although has express authority 
from the drawer so. the bank liable the drawer for the amount 
paid? (See March issue, page 165, for answer.) 


bank collects check forwarded with directions collect 
and remit the proceeds. Does the amount collected constitute trust 
fund? (See March issue, page 168, for answer.) 


The holder check forwards bank with directions 
collect and remit the proceeds. collects the check and sends its 
eashier’s check for the amount thereof bank designated the 
holder. The collecting bank fails before its check paid. 
the holder entitled have claim against the assets the insolvent 
bank for the amount the check allowed preferred claim? (See 
March issue, page 168, for answer.) 


Deposits 


What banker’s lien? (See March issue, page 157, for 
answer. 


bank has notice that certain deposit does not belong the 
depositor. May apply the deposit the satisfaction debt owing 
from the depositor personally? (See March issue, page 157, for 
answer. 


bank has knowledge that deposit consists part trust 
funds. May the bank appropriate any the deposit pay over- 
draft the depositor without first ascertaining what part consists 
trust funds? (See March issue, page 159, for answer.) 
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person collects premiums for insurance company and places 
the premiums, including his own commissions, bank the credit 
himself ‘‘general The bank appropriates the deposit the 
payment debt due the depositor. Can the bank retain the por- 


tion the money which belongs the insurance company? (See March 
issue, page 159, for answer.) 


deposit given particular designation (such ‘‘X Building 
Account’’), but the depositor does not specifically instruct the bank 
that the deposit used for the special purpose indicated the des- 
ignation. the bank justified treating the deposit belonging the 


general account the depositor? (See March issue, page 161, for 
answer. 


The mortgagor certain personal property sells without the 
consent the mortgagee and delivers draft for the purchase price 
bank, with instructions send the proceeds the mortgagee apply 
the mortgage indebtedness. The bank applies part the money the 
discharge the mortgagor’s indebtedness it, and places the balance 
his Thereafter, the bank closed. the receiver the bank 
obliged recognize the mortgagee general creditor for the amount 
appropriated the bank? (See March issue, page 193, for answer.) 


10. order promulgated the Kansas bank commissioner re- 
quires time deposits protected the guaranty fund have definite 
dates maturity. certificate deposit payable ‘‘6 months 


after protected the guaranty fund? (See March issue, page 223, 
for answer.) 


Notes 


11. note indorsed for the accommodation the maker wrong- 
fully altered after the indorsement and prior delivery the payee. 
The indorsers and the payee have knowledge the alteration. the 
payee holder due course? Can enforce the note against the in- 
dorsers? (See March issue, pages 163, 173, for answer.) 


12. holder due course note assigns bank having 
knowledge infirmities which originally inhered it. Can the bank en- 


foree the note against the maker? (See March issue, page 172, for 
answer. 


13. the absence statute expressly declaring void note given 
for illegal consideration, such note enforceable the hands 
holder due course? (See March issue, page 190, for answer.) 


14. Two notes procured through fraud are assigned bank having 
full knowledge the fraud. The bank assigns the notes before maturity 
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innocent purchaser for value, who sues and recovers judgments 
thereon against the maker. The judgments are then assigned the bank. 
Can the bank enforce the judgments? (See March issue, page 196, for 
answer. 


15. note given for sum money advanced the maker, resi- 
dent Arkansas, the payee, resident Indiana, dated Stutt- 
gart, Ark., and payable that city. The note signed Stuttgart 
and delivered there the payee’s agent. The defense action 
the note usury. Should the question governed the usury laws 
Indiana Arkansas? (See March issue, page 208, for answer.) 


16. When does the inadequacy the consideration given pur- 
chaser note itself constitute bad faith the part the pur- 
chaser? (See March issue, page 213, for answer.) 


17. bank purchases four notes the total face value $750 for 
$300. The bank purchases the notes before maturity and without notice 
that the maker has any defense thereto. the bank’s right recover 
the notes defeated the fact that paid less for the notes than their 
face value? (See March issue, page 213, for answer.) 


18. bank while contemplating the purchase note informs the 
broker that anything found wrong with the note the bank will 
return him. The bank also writes the makers inquiring whether 
the note all right. Although the bank receives reply purchases 
the note. Thereafter, action the note the bank refuses pro- 
duce two letters written the broker concerning the note. there 
sufficient evidence justify the court submitting the jury the ques- 
tion whether not the bank holder due (See March 
issue, page 185, for answer.) 


Miscellaneous 


19. Inan action note notary, who also officer the bank 
where the note was payable, admits that cannot remember mailing 
notice dishonor indorser the note, but testifies concerning his 
customary methods preparing and mailing notices protest. such 
evidence admissible show mailing notice the indorser? (See 
March issue, page 201, for answer.) 


20. note presented for payment and protested city other 
than the city where the note payable. Can the holder the note re- 
cover against indorser action the note? (See March issue, 
page 212, for answer.) 

21. action the bond surety company indemnifying 


bank against loss due the dishonesty its cashier, there evidence 
that certain notes found the bank are valueless, were executed for the 
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benefit, and were the basis unauthorized credits his ac- 
count with the bank. There evidence the state the cashier’s 
account with the bank, that reason the notes credits, the bank 
has lost the cashier has gained anything. the plaintiff entitled 
recover? (See March issue, page 219, for answer.) 


22. When may the stockholders bank other corporation bring 
action against the directors for negligence the management cor- 
porate affairs? (See March issue, page 170, for answer.) 


23. May individual stockholder bring action against the di- 
rectors corporation for his own individual benefit? (See March 
issue, page 170, for answer.) 


24. stockholder insolvent bank also creditor the bank. 
Can offset his claim against his statutory liability 
stockholder? (See March issue, page 177, for answer.) 


The First National Bank Salisbury, 


Roman triumphal arch used the new 
home the First National Bank Salisbury 

emblem which has stood for and 
security since the beginning the Christian era. 


ALFRED BOSSOM 


BANK ARCHITECT EQVIPMENT 
680 FIFTH AVENVE, NEW YORK 
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THE GIRARD NATIONAL BANK 
Philadelphia, its “Economic 
dated March 15, writes follows concern- 
ing business conditions: Measured vol- 
ume, business being done the American 
people very great. Industrial activity 
pronounced and strong various chief 
lines. Production large, taking the 
eral, with wages nearly all quarters 
holding the high levels reached, and 
some cases being advanced, various 
railroads certain classes employees. 
Distribution products and their con- 
sumption ultimate consumers continues 
enormous. the same time, and, the 
other hand, profits are commonly de- 
ereasing ratio, and some lines less than 
satisfactory, although others quite suf- 
ficiently large, and there are positive evi- 
dences hesitation making forward 
commitments. 

“The course affairs within the United 
States has been influenced 
developments Washington and elsewhere 
bearing legislation and political pros- 
pects. such way that the oil in- 
westigation and all has foisted and 
forced upon public attention mainly im- 
portant. The effect upon the public mind 
what matters most. careful and logi- 
eal sifting out all that has been 
tually shown nature deserving con- 
demnation and doing violence good 
morals individual conduct public 
trust makes clear that there very 
much tempest teapot. None the 
less, the effect has been upset many 
things besides certain aspirants the 
presidency the United States. this 
the whole matter compels serious 
recognition. 

“Action Congress far the fed- 
eral tax revision and with regard the 
bonus proposition has been dis- 
the business interests the country. They 
had set their minds the Mellon bill, 
and, large measure, built their plans 
upon it. Such ideas have been subjected 
considerable revision, and with 
from Congress and how legis- 
lative action and failure act, plus the 
oil and other investigations, and what they 
may yet bring forth, will bear upon the 
prospects the Republican party and 
President Coolidge its candidate the 
elections, there has come disposition 
the part responsible business leaders 
proceed cautiously. This makes in- 


BANK AND INVESTMENT ITEMS 


fluence now. Foreign relations, emigration, 
appropriations and other important ques- 
tions are still faced.” 


CELEBRATE TWENTIETH ANNI- 
VERSARY COAL AND IRON NA- 
TIONAL twentieth anniver- 
sary the opening the Coal and Iron 
National Bank the City New York 
was celebrated April 11, when the institu- 
tion completed two decades service 
the downtown financial district. 

Although has greatly expanded and 
outgrown its original quarters, the bank 
still oceupies the original site the cor- 
ner Liberty and West streets. was 
organized 1904 when John Sproull 
came from the old Varick Bank presi- 
dent the new institution. Mr. Sproull 
now chairman the board, having been 
succeeded about year ago Julian 
Potter. The only other members the 
original staff who are still with the bank 
are Addison Day, the present comp- 
troller, and John Voorhis, who joined 
the bank office boy and who now 
assistant cashier. 

Five directors, Wm. Besler, Allison 
Dodd, John Juhring, Wm. Randall 
and John Sproull, have served the bank 
continuously since its organization. 

The steady and consistent growth the 
Coal and Iron National Bank, together 
with the sound character 
ments, shows how the bank reflects the 
character those who direct it. 
posed largely men identified with rail- 
road, coal and steel interests, the directo- 
rate the Coal and Iron Bank stands 
for big, broad-minded methods. Operated 
under such principles, can better un- 
derstood why this bank, within compara- 
tively short period, has risen 
the banking world. 

During the 1907 the Coal and 
Bank was not obliged loan, 
but the contrary its were 
liquid that was position assist 
other institutions that applied for 
aid. During the late war, notwithstanding 
the extraordinary and unexpected demands 
made upon it, this bank was position 

protect all its interests and sup- 
ply all the demands its customers, and 
through their co-operation more than 
cover its allotment subscriptions all 
Liberty Loans. 

The bank fully conversant with and 
adequately equipped carry out all new 
methods handling business both home 


q 


and abroad, operates complete trust, securi- 
ties, compound interest and foreign de- 
partments, and can extend every other 
facility consistent with legitimate banking 
and conservative business that may de- 
sired its customers. 


DIVIDENDS DECLARED NEW 
YORK BANKS—A quarterly dividend 
per cent. has been declared the 
American Exchange National Bank, pay- 
able April stockholders record 
March 26. 

The Bank the Manhattan Company 
has declared quarterly dividend per 
together with extra dividend 
per cent. payable April stockholders 
record March 

stockholders record March 21, has 
been declared the Bank New York 
and Trust Company. 

The Bank the United States has de- 
quarterly dividend per cent., 
payable April stockholders record 
March 20. 

The board directors the Bankers 
Trust Company has declared per cent. 
dividend, payable April stockholders 
record 15. 

The quarterly dividend declared the 
Central Union Trust Company per 
record March 21. 

The Chase National Bank has 
dividend per cent., and the Chase 
share, both which are payable April 
stockholders record March 18. 

dividend share for the quar- 
ter was declared the Chatham and 
Phenix National Bank, payable April 
stockholders record March 15. 

The Coal and Iron Bank has declared 
quarterly dividend per cent., pay- 
able April 

quarterly dividend per cent. was 
declared the Empire Trust Company, 
payable March stockholders ree- 
ord 22, 

The directors the First National Bank 
have placed the stock regular $60 
annual dividend basis 
quarterly dividend $15 share, pay- 
able April stockholders record 
March 31. 1923 the company paid 
quarterly dividends $10 share, but 
the last quarter the year extra 
dividend $20 share was declared. 

The Guaranty Trust Company has de- 
quarterly dividend per cent. 
the capital stock, payable March 31. 

quarterly dividend per cent. was 


are cordially invited make 
use our organization for the 
purchase and sale well-secured 
bonds, short term notes and ac- 
ceptances. Each our offices 
equipped render the best pos- 
sible investment service. 


Offices more than cities 
the United States and Canada. 
11,000 miles private wires. 


NEW YORK PHILADELPHIA MONTREAL 
CHICAGO NEW ORLEANS LONDON 
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the Hanover National Bank, 
payable April stockholders record 
March 19. 

The Hudson Trust Company has de- 
clared per cent. quarterly dividend, 
payable March stockholders rec- 
ord March 22. 

The directors the Irving Bank-Colum- 
bia Trust Company have declared divi- 
stockholders record March 21. 

per cent. quarterly dividend was 
declared the Manufacturers Trust Com- 
pany, payable April stockholders 
record March 20. 

The National City Bank has declared 
quarterly dividend per cent. and the 
National City Company quarterly divi- 
dend per cent. with the customary 
extra dividend per cent., payable 
April stockholders March 15. 

The board directors the National 
Park Bank has declared quarterly divi- 
dend per cent. the capital stock, 
payable April stockholders record 

The board directors the Seaboard 
National Bank has declared quarterly 
dividend per cent., payable April 
stockholders record 24. The 
stock formerly paid per cent., and last 
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year paid extra per cent. This 
tion places per cent. basis. 

quarterly dividend per cent. 
the capital stock has been declared the 
‘State Bank, payable April 
holders record March 20. 

The United States Trust has 
declared quarterly dividend 124 per 
March 31. 


BANK THE MANHATTAN COM- 
PANY OPENS NEW UPTOWN OFFICE 
—The Bank the Manhattan Company 
has recently opened commodious new 
office Madison avenue and Forty-third 
street, New York, the heart the up- 
town business district. This splendid mod- 
ern banking floor will meet constantly 
growing need for additional banking facili- 
ties among business houses located this 
neighborhood. 

The history the Bank the Man- 
hattan Company well known the 
banking world. the time that 
its original charter 1799 there 
were only two banks the City New 
interesting note that today 
this bank, spite its age and tradi- 
tions, one the most modern and 
vigorous the city. 

The development the bank during 


recent years has been exceptionally note- 
the Federal Reserve System, and one year 
later, acquiring the Bank the Me- 
tropolis, uptown office Union 
Square was provided. Early 1920 the 
bank the Bank Long Island, 
with thirteen offices growing industrial 
centers Queens Borough. Later 1920 
the consolidation with the Bank 
took place, bringing the capital the 
Bank the Manhattan Company 
100 per cent. was declared, increasing the 
bank’s capital $10,000,000. The total 
resources the Bank the Manhattan 
Company today are over $200,000,000, with 
surplus and undivided profits 
approximately $24,000,000. 

There probably other financial in- 
stitution the country which has played 
more important more useful part 
the economic development the nation 
than the Bank the Manhattan Com- 
pany. This bank has seen the United 
States develop from struggling frontier 
nation the beginning the nineteenth 
century its present world position 
leadership. has played its part the 
financial operations the War 1812, 
the Civil War, the war with Spain and 
the great World conflict 1914. Through- 
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out the many financial the past 
century this bank has not only maintained 
its own sound condition but has helped 
stabilize conditions generally. has played 
leading part all movements for bet- 
tering bank organization and practice. For 
‘example, played large part the 
founding the New York Clearing House 
Association 1857, and still 
ond its membership rolls. 
ber 1923 the bank had paid $26,947,800 
dividends. 

The officers the bank are follows: 
President, Stephen Baker; first vice- presi- 
dent, Raymond Jones; vice-presidents, 
James MeNeil, Forster, Harry 
Hall; Rowley, Pierson, Frank 
Hilton, Valentine Smith, John Stew- 
art Baker and Paynter; cashier, 
Walter Rush. Basil Elmer and 
Charles Greenwood, assistant cashiers, 
are charge the Madison avenue office. 

Mr. Baker was born Poughkeepsie, 
Y., August 12, 1859. was educated 
Riverside and came New 
York 1875, where entered dry 
goods commission house. banking 
career began 1881 when entered the 
service the American Exchange Bank. 
1885 became associated with John 
Kennedy, private banker, and 1891 
became associated with the Bank the 
Manhattan Company vice-president. Mr. 
Baker was elected president 1893. 

Mr. Jones was born New York and 
educated New York schools. His first 
banking connection was with the New York 
agency the Royal Bank Canada. 
reason his energy and personality Mr. 
Jones worked his way rapidly from 
subordinate position that head agent, 
which position resigned 1918 be- 
come vice-president the Merchants Na- 
Bank. Shortly afterwards was 
elected president. Under his administra- 
tion the Merchants National Bank enjoyed 
period continuous expansion until its 
merger with the Bank the Manhattan 
Company. 

The following are directors: 
Aldred, Stephen Baker, Bertam Borden, 
Marshall Field, Michael Friedsam, Walter 
Jennings, Raymond Jones, Henry 
McHarg, George Arthur Meyer, 
Rowley, Samuel Sloan, James Speyer, Carl 
Sturhahn, George Zabriskie, John Stew- 

art Baker. 


THE ANGLO-AMERICAN OIL COM- 


PANY, LIMITED, ENGLAND, has 


called its annual general meeting for April 


30, 1924, held the company’s 


registered office London. The company 
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1472 Broadway 
NEW YORK 


has also announced extraordinary gen- 
eral meeting held the same date 
for the purpose considering and voting 
resolutions affecting the 5,000,000 pref 
erence shares one pound Sterling each 
the capital the company, being part 
the 7,000,000 new shares created 
resolutions passed 1921. 

The directors the company have pro- 
vided that holders share warrants resi- 
dent the United States may attend the 
meeting person proxy, and vote 
depositing their share warrants least 
fourteen days before the date the meet- 
ing with the Guaranty Trust Company 
New York. The Trust Company author- 
ized dispense with the depositing 
such share warrants are the posses- 
sion any bank, trust company corpo- 
ration, this country Canada, approved 
the Guaranty Trust Company New 
York, provided the proper certificate 
ownership presented the Trust Com- 
pany least fourteen days before the 
date the meeting. 


BETHLEHEM STEEL CORPORATION 
nineteenth annual statement the 
Bethlehem Steel Corporation, made public 
March 17, shows the business and op- 
erations the corporation and its sub- 


San Juan 


sidiary companies for the fiscal year ended 


December 31, 1923. this period 
the total income account was $37,373,228, 
less interest charges, including proportion 
discount on, and expense of, bond and 
note issues, $12,322,997.53, and further 
deduction $10,676,078.25 provision for 
depreciation, obsolescence and depletion, 
leaving the net income for the year $14,- 
374,152.22. This, after providing for pre- 
ferred dividends, was equivalent $6.46 
per share the average amount com- 
mon stock outstanding during the year, 
$97,681,400 common stock having been 
issued March 30, 1923, part payment 
for the Midvale-Cambria properties. After 
paying dividends $12,085,327.44 there 
was surplus $2,288,824.78 for 1923 
1922. 

Full dividends were paid during the year 
upon the per cent. cumulative convertible 
preferred stock and the per cent. pre- 
ferred stocks, and regular quarterly divi- 
dends per cent. were paid upon the 
stocks. 

accordance with plan approved 
the stockholders 1922, substantial prog- 
ress has been made the simplification 
the stock structure the Bethle- 
hem Steel Corporation. Practically all 
the per cent. non-cumulative preferred 
stock outstanding the beginning the 
year was exchanged for the per cent. 
preferred stock, and fund 
provided for the retirement the small 
unexchanged balance, that there now 
exists only one class per cent. pre- 
ferred stock. One the results this 
exchange was confer full voting powers 
upon the class common stock 
cordance with the provisions the 


citrus fruit industry Porto 
Rico has been developed entirely 
the past years, Porto Rican grape- 
fruit either fresh canned famous. 
Annual exports citrus fruits now 
amount 750,000 boxes. 

many the fruit people. 
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incorporation amended Septem- 
ber 18, 1922, that the class common 
stock was merged the common stock and 
has ceased exist separate class. 
During the year the holders $11,337,700, 
par amount, the per cent. cumulative 
convertible preferred stock exchanged their 
stock for the per cent. cumulative pre- 
ferred stock leaving $18,662,300, par 
amount, the per cent. cumulative con- 
vertible preferred stock outstanding De- 
31, 1923. Since that date and 
March the date closing the books 
for the transfer stock, additional 
26,055 shares have been exchanged. The 
exchange the balance will complete the 
simplification planned and the corporation 
will then have outstanding only two classes 
stock, namely, the per cent. 
lative preferred stock and the common 
stock. 

The number stockholders whom 
the dividends due January 1924, were 
paid was 49,497, compared with 27,080 
the previous year. 

The insurance fund plan, inaugurated 
1918, continues successful operation. 
During the last half-year the twelve-hour 
workday for employees 
and while this has the cost 
producing steel, the change regarded 
socially and industrially beneficial. 

Coming the operations during the 
year, found that the value ship- 
ments and deliveries subsidiary com- 
panies represented gross sales aud 
earnings, was $275,213,422.65 compared 
for the preceding 
year. The net income $14,374,152.22 
for the year compares with $4,605,330.54 
for the preceding year. 

The value orders booked during the 
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year, including $25,261,000 orders 
the books Midvale Steel and Ordnance 
Company and Cambria Steel Company 
the date the acquisition their proper- 
ties, aggregated $260,968,326 compared 
with $149,211,499 for the year 1922. The 
unfilled orders December 31, 1923, 
amounted $53,264,911 compared with 
$67,510,007 December 31, 1922. 

December 31, 1923, the estimated 
cost completing construction authorized 
and progress was $13,550,000. Cash 
expenditures for additions and improve- 
ments during the year amounted $19,- 
914,660.36. 

The early part the year 1923 was 
characterized unusually large de- 
mand for steel products requiring capacity 
operations for some months. The demand 
materially lessened during the second quar- 
ter, reaching low point the late sum- 
mer, since which time there has been 
gradually increasing demand, 
ceeding month sinee August having shown 
volume new business. The 
depression the shipbuilding industry con- 
tinued throughout the year. The volume 
ship repair work, however, was ex- 
that for the previous year and es- 
tablished record for the plants the 
corporation. 

the steel industry sustains com- 


manding relation the business the 
the record set forth above consti- 
tutes source satisfaction regard 
the general outlook, well the 
Bethlehem Steel Corporation. 


PENNSYLVANIA TRUST NEW 
HOME—Twenty thousand persons inspected 
the new and enlarged quarters the Penn- 
sylvania Trust Company, Pittsburgh, dur- 
ing reception given officers and 
tors the public and friends the in- 
stitution the opening the remodeled 
banking rooms, December 19, last. 

steady stream interested Pitts- 
burghers passed through the immense doors 
throughout the day. Among the thousands 
who visited the new quarters were more 
than 100 honored guests the company, 
including bank presidents, judges, and 
others prominent the city’s professional, 
industrial and financial 

During the day the officers the insti- 
tution were the recipients many felicita- 
tions from their associates the banking 
world. Many these were symbolized 
beautiful floral gifts, which were placed 
attractively about the remodeled interior. 

The opening the new quarters was 
preceded banquet given the night be- 
fore which addresses were delivered 
Dr. Henry Van Dyke, Princeton Univer- 
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sity; Benjamin Page, president the 
Pennsylvania Trust Company; Frederick 
Gehle, vice-president the Mechanics 
and Metals National Bank New York 
City, and Judge Wells Burling- 
ton county court New Jersey. James 
Duff was toastmaster. 

The company has taken over the entire 
first floor the Carnegie building, ap- 
proximately doubling its business space. 
The quarters have been remodeled great 
expense, and one the most modern safe 
deposit vaults the country has been in- 
stalled. The work remodeling and con- 
struction was carried without interrup- 
tion business. 

The safe deposit vault, 
room constructed new 
preparation required the construction 
all Federal Reserve Banks, contains 
the first floor, easily accessible, and en- 
tered large door weighing 60,000 
pounds. 

More than $50,000 has been expended 
remodeling and redecorating the walls and 
ceiling the main banking room. Addi- 
tional lights and conveniences have been 
provided for the customers’ desks. 

Under the new arrangements, both pay- 
ing and receiving service the tellers’ 
department provided the same win- 
dows. These are arranged alphabetical 
order, with facilities for three tellers 
work once when business rushed. 

private consultation room, which 
security business confidential nature 
may conducted, has been provided 
the new bond department, which under 
Willard Anderson. board room en- 
tirely separated from the rest the bank- 
ing departments has been constructed. 

The completion the new quarters 
the Pennsylvania Trust Company follows 
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closely the opening new banking quar- 
ters two other institutions Pitts- 
burgh, the Union Trust the 
Exchange National Bank. 


INTERNATIONAL ACCEPTANCE 
BANK MOVE—The International Ac- 
Bank New York has purchased 
the seven-story building Cedar 
street. The bank has been located since 
its establishment 1921 Pine street, 
and the steady growth its activities 
since its has made necessary 
larger quarters. 

Paul Warburg chairman the 
board directors and Abbot Goodhue 
president the bank. 


BROTHERHOOD BANK ASSETS 
DOUBLE—Assets the new Brotherhood 
Locomotive Co-operative 
Trust Company have doubled since the 
opening its offices Thirty-third street, 
New York, December 29, last, accord- 
ing Warren Stone, the president. 
Assets are now excess $2,000,000. 
The number depositors also said 
have doubled that period. 


CHANGES COMMERCIAL TRUST 
directors the Commercial Trust Com- 
pany New Jersey, held Wednesday, 
April Carmichael, who has been 
with the company since its organization 
1900, was elected vice-president. The 
board also appointed William Toffey, 
George Letterhouse assistant trust officer, 
Connolly assistant treasurer; all 
the above named gentlemen have been with 
the company since 1902. Haslett, 
who was appointed assistant secretary, has 
been with the Commercial since 1903. 
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Fable) 


John worked the bank. One year circulars 
appealed his ambition and attended two classes faith- 
fully. His superiors knew and said themselves, 
bright but said nothing John. The next year 
John decided not attend classes. the 
do—which much either case. spend evenings 
having good Today John gets small salary and 
tries earn less, just for spite. 


George was employe bank. began attend- 
ing classes the same year John. The president found 
out and called George into his office and shook his hand. 
want you know watching said. Thenext 
year George attended more classes, and the year 
following, and the next. Finally got his Standard Certifi- 
cate. Today gets good salary, but his salary cannot 
keep pace with his value. 


Now happened that the bank had great number 
Georges. And they all knew lay within their power 
advance study and effort. And they were enthusiastic 
about their bank and were pleasant customers, and talked 
their bank wherever they went. And the bank got lots 
free advertising, and grew, and grew, and grew. But 
the bank? Well, had lot Johns. Anyway, 
grow. 


MORAL: That handshake, that slap the 
back, that word encouragement: doesn’t 
‘cost anything, but means more than money. 
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Spain’s interesting experience 


with gold 


When the Spaniards dis- 
covered and conquered the 
gold producing districts 
America, they expected 
become the rulers the 
world simply amassing 
heaps gold. 


The precious metals 
poured 
til became saturated with 
gold and silver. Money de- 
clined value point 
that Spain tumbled into 
chaos and economic ruin. 

that America, like old 
Spain, has been flooded with 
the yellow metal, believe that 


foreign trade must safety 
valve, great outlet prevent 
excessive amounts gold from 
causing higher prices and in- 
flated values. 

Thereare limits the amount 
capital American industry 
can use the home market. 
But there are unrealized oppor- 
tunities for American capital 
foreign trade. 


you are interested, you will 
find the Seaboard thoroughly 
trained organization. Long prac- 
tice and large volume for- 
eign business has built for the 
Seaboard reputation for quick, 
accurate, discriminating service. 
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